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convened in Hyannis (Cape Cod), MA, July 18, 19, and 20, 28&@&.
http://www.seak.com/workersompensatiorandoccupationamedicineresources/ When it
comestavor ker s 6 cOWp,e ntshaeerdeadnsd SEhfekn t her ed s

onal

Al l materials (except as otherwise noted) are
Judge, Department of Labor Cé&mpénsaton Adjudication, @f ' Avenee, o f
Suite 310, Pittsburgh, PA 15219; (412209-4322.

e-mail: DavdTorrey@aol.com

Website: www.davetorrey.info; Blog: http://lawprofessors.typepad.com/workerscomplaw/

Editors: Steven Minnich, WCJ; Mark Cowger, Esq.; Nariman Dastur, Esquire; Kyle D. Black, Esquire.
Contributing Editors: Brad Andreen, Esquire; Justin D. Beck, J.D.

Front page prepared by Pennsylvania Bar Institute in cooperation with the Editor and the Section. All
statements and comments are purely those of the author, and are not to be attributed to PBA, the
Department of Labor & | ndu s tsatign Office df/Adjudicatioh. eTheVdathok has
avoided in this text any manifestation of bias or prejudice based upon race, sex, religion, national origin,
disability, age, sexual orientation, transgender identity, or socioeconomic status.

Wrf i

ON

Wo r

Co m


http://www.seak.com/workers-compensation-and-occupational-medicine-resources/
mailto:DavdTorrey@aol.com
file:///C:/Users/JudgeDave328/AppData/Local/Temp/www.davetorrey.info
http://lawprofessors.typepad.com/workerscomplaw/

CHAIl RMAGGE.BMN
by Mike Routch Esq.

| am honored to be chosen as the Section Chair for-2817 would
first like to thank outgoing Chair, Dan Bricmont, for his tireless efforts on
behalf of the Section during this past year. | could not have been mentored
for my current role with a better leader and professional.

As | Dbegin my tenure, | reflect on how muc
changed for me, and all of us across the Commonwealth, over the past decades. | first remember
the Act 1 heang loss provisions and then the Act 57 overhaul of the Act in thel880s.

Automation has now culminated in WCAIS which has even found its own app that we can carry
around with us wherever we go. | compemsationt her e
to come. On the legislative front, we should expect continued efforts to address the opioid crisis
affecting our Commonwealth, as well@s nation. Our clients, whether they be injured

workers or employer/insurance carrier payaid all be impacted in some fashion.

More than ever, our Section needs to remain in the forefront of promoting education and
shaping policy in our workersd compensation p
t he years, and |0dyol nown eDkreinstguted a&new rmembesshiphcemmitteef
of the Section during his tenure designed to highlight the benefits of Section membership to
more attorneys statewide. |intend to promote further this initiative over the coming year.

Hopefully ourefforts will even be able to win back some of our colleagues that have lost track of
how much we doPlease feel free to reach out to me or any member of Council with any ideas
or concerns you have about the Section or our practice. You may email me at
mproutch@mgblaw.com

Things have certainly changed for me since
referee, dropped my pregnant mother off at the hospital on his way to hearings in 1966. | hope
to continue gowing in our profession together.

SUPREME COURT ACCEPTS TWOWORKERS 6
COMPENSATION CASES FOR REVIEW

The Supreme Court has recently accepted two
workersd compensation cases for

In the first case, Commonwealth Court had held that a munidigait & Lung Act payor
does not, in the context of an injury sustained in a motor vehicle accident, have subrogation
rights. Pennsylvania State Police v. WCAB (Bushtd} A.3d 118 (Pa. Commw. 201@ppeal
granted 2017 Pa. LEXIS 85QApr. 18, 2017).

Court
s fees

I n the second case, the Commonweal't
di sgorge unreasonabl e contest attorney
such fees were not, in fact, due and owfbgunty of Alleghey v. WCAB (RBrker), 151 A.3d
1210 (Pa. Commw. 2016&ppeal granted2017 Pa. LEXIS 129¢0June 6, 2017).

h
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ELEVEN PENNSYLVANIA LAWYERS
PASSWORKERSG6 COMPE NCERTTFICOMON TEST

[from a PBA Press Release, May 4, 2017]

Lo Eleven lawyers are newly certified by tRBAWo r k er s 6
%.'(\z;n:_fn;q Compensation Law Section as specia
® 2. compensation law. They comprise the fifth group of lawyers to have
successfully completed the workers
process. They join 207 additional lawyersreuntly holding
certification.See
http://www.pabar.org/site/Public/Media/NewsReleases/A0&ws
Releases/May/05042017Comp

In 2012, the Pennsylvania Supreme Court approved a recommendation of the PBA
Review and Certifying Board to grant accreditation to the Section as a certifying organization in
the area of workersd compensation | aw.

With the Supr eme id@beacante thefirsobardagsociatiort emtgy inSe c t
Pennsylvania to receive approval as a certifying organization.

Certified applicants are permitted to use the following language when communicating
their certifications tot tihne tphueb |prca c tiiCceer to ff iwec
compensation | aw by the Pennsylvania Bar Asso
Law as authorized by the Pennsylvania Supr eme

A lawyer successfully completing the exam is certified for five years.

Below arethe names of the lawyers who have successfully completed the 2017
certification process:

Allegheny County

Edward K. Dixon, Zimmer Kunz PLLC, Pittsburgh

Mark S. Mislanovich, Woomer & Hall LLP, Pittsburdtiepicted at lejt
James J. Turocy, Law Office dames J. Turocy, Pittsburgh

Berks County
Beth A. Bowers, Haggerty Goldberg Schleifer & Kupersmith PC, Reading

Butler County
Michael S. Russell, Conlon Tarker PC, Butler

Chester County
Michelle Rhodes, Del Collo & Mazzanti LLP, Pa@iepicted at lejt
Katherine M. Richardson, The Dombrowski Group, Paoli
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Lackawanna County
Ryan M. Scanlon, Pond Lehocky Stern Giordano, Scra(oepictedat left)

Montgomery County
Marla A. Joseph, Law Offices of Marla A. Joseph, Jenkint(see below left)
David P. Rover, Shor & Levin PC, Jenkintown

Philadelphia County
Keld R. Wenge, Pond Lehocky Stern Giordano, Philadelphia

, The certification exam focuses on f a

1 compensation law and rules, as well as leading case law. The exam includes 100
multiple-choice questions (each worth one point) and two essays (each worth 10

points), which were required to be completed within four hours. Passage of the

exam requires a score of at least 80 points. The examination questions are revised annually to

incorporate new developments and eliminate repetitive questions.

To qualify for the exam, an applicant must establish by documentation that he or she is
admitted to practice in Pennsylvania, is actively engaged in the practice of law for a minimum of
five years and is devoting a minimum of 50 percent of his or her practice to the specialty field of
workersod compensation.

Applicants also are required to submit a variety of documents showing active practice in
the workersd compens doninMandatoyy @ontinuirg Legal Bdocdtiorp a r t i
in workersd compensation | aw and related fi el

The Certification Committee has the authority to revoke certification under certain
circumstances, and the committee has an appeal process for such cases.

A@M‘AR«% LEGISLATIVE REPORT:
2 STATUS OF H.B. 18 (FORMULARY BILL )

an

Your Other Partner

S
no®

According to a PBA legislative officiaiiH.B. 18, which creates a
formulary for prescription drugs iwo r k eompef@sation claim$action that]
PBA opposes, was voted to recommit the bill to the House Human Services Committee.
Procedurally, this means that the bill will need to be brought up for a vote again in this new
committee, and then would again need to be voted on First, Second, an@disideration.
The bill had recently been passed out of Committee. Today, it was brought up for a vote with
122 amendments on the bill. There was a motion to recommit the bill to the House Human
Services Committee, along with the 122 amendments, whicle@d92980 Sh e aWed s , f
will keep an eye on the bill in the new committee o

> From an email of Samantha M. Laverty, Esq.
Legislative CounsePennsylvania Bar Association
June 20, 2017



THE AMAGUIDESTRAI N DOESNOT STOP HERE ANY

PENNSYLVANIA,
WI TH SUPREME ERODURCASES
DEPARTS FROM THE AMA GUIDES
IN PARTIAL DISABILITY CASES

by
Justin D. Beck, J.D.
Law Clerk, Thomas, Thomas & Hafer LLP

AThe accumul ation of all powers, | eqgi
and judiciary, in the same hands ¢
the very definition of tyrat

- James Madison, The Federalist No. 47
I. Introduction

On June 20, 2017, the Supreme Court of Pennsylvania handed down its highly
anticipated and doctrinalgpnomentous landmark decisidprotz v. W.C.A.B. (Derry Area School
Dist)!i nval i dating Section 306(a.2) of?Thdhe Penns
decision, in effect, eliminated the impairmeating evaluation (IRE) mechanism under which
claimants were assigned a percentage of permanent impairment under the purview of the
Ameri can Medi cGibtesttbBeEvatuatientofiPermaneant laipnent

Writing for the majority, Justice Wecht opined that Section 306(a.2) of the Act was an
unconstitutional delegation of legislative power, in violation of ArtiEl&ection 1 of the
Pennsyl vania Constitut i o nepowerdoftiisiComsmomveaitls t hat
shall be vested in a General Assembly, which shall consist of a Senate and a House of
Representatives. o0 | n s o r ardunemtghatthe legslatare ur t a g
could not undertake such delegation to theAAMa the proviso that the evaluator was to use the
imost recentoledition of the text.

" Any opinions are purely those of the author and not necessarily of his employer.

! Protz v. W.C.A.B. (Derry Area School Dist.), _ A.3d ___, 2017 WL 2644474 (Pa. 20flif)ing as modified

124 A.3d 406 (Pa. Commw. 2015yhe Commonwealth Court ds@n, and the issue in general, is discussed in the
Torrey-Greenberg Treatise, § 6:51.70 (Thomseuters, 3 ed., Supp. 7.2016). The full decision, with concurring
opinion and dissent, can be readh@p://www.danieljsiegel.com/Protz_v_WCAB.pdf

277 P.S. §511.2. The full text of the disapproved statute is attached here as an appendix.

3Seee.g.,Section 306(a.2)(7), 77 P.S. § 511.2(7).


http://www.danieljsiegel.com/Protz_v_WCAB.pdf

Originally introduced in 1996 as a component of Act 57, the impairnaginiy
evaluation served as an exposoap for employers seeking predictability and cost control in
their compensation claims. Pursuant to the IRE provisions, when a claimant haedecei
temporary total disability (TTD) benefits for 104 weeks, the employer was entitled to compel an
IRE within 60 days of same. The claimant would then undergo an IRE, adminesitherdoya
Wor ker sd Co mp da@esigrated physiciafd a preagpoved physician agreed to by
the parties.In the vast majority of cases, this would result in a finding that the claimant was less
than 50% impaired, at which point his or her benefits were limited to an additional 500 weeks of
temporary partial disabilitfTPD). Though the distinction was merely in label omlgt(al
benefit amounts did not change when movi

ng fr
ticking on a workero6s eligibility for disabil

b

As foreshadowed, this particular featofehe Pennsylvania Act has now been
invalidated, swept to the annals of history and relegated to stories of litigation past. Over a span
of twenty pages, Justi ce Wec hitoesushergdinfbyaon mar k
dramaticswinging of the yidicial pendulum.

Il. Background

In 2007,Claimant, Mary Ann Protz, sustained a waefated right knee injury while
employed by Derry Area School District (Employer). Thereafter, Employer commenced payment
of temporary total disability benefits (TTDAfter 104 weeks (in fact, some four and draf
years | ater), alaimabBtmpéneenptar IRES Thateevpluaiantresulted in a
designation of 10% permanent impairment, based on the Sixth EditionAfth&uides

WhenCl a i ma n irn@est raiingwwaa found to be less than 50%, Employer filed a
modification petition, seekingtoconv&t ai mant 6 s di sabil ity status
designation would limi€Cl ai mant 6s el igibility for psartial d
Pursuant to Section 306(a.2), the WCJ granted the modification petition.

. Initial Appeals

Cl ai mant then appealed to the Workersoé Com
that Section 306(a.2) of the Act was an unconstitutional delegatiegisfative authority. The
WCAB rejected this argument and affirmed the

Claimant then appealed to the Commonwealth Court, once again arguing that Section
306(a.2) was an unconstitutional delegation of legislative authority, in violatiarticle I,
Section 1 of the Pennsylvania Constitution. The Commonwealth Court, sittingn¢ reversed
t he WCAB, finding that Section 306(a.2)6s reqg
editi ono viconktituioe.d t he state

“'n Pennsylvania, neither a Workersd Compensation Judge
authority to adjudicate matters of constitutional.lsSeeTorrey-Greenberg Treatise, § 22:122 (Thomdeuters
3ded. 2008).



The Commonw al t h Court stated, fAthe General Ass
discretion in connection with the execution and administration of a law to an independent agency
or an executive branch agency where the General Assembly first establishes primargstandar
and imposes upon others the duty to carry out the declared legislative policy in accordance with

the general provisions of the enabling | egisl
court noted that two c rhbadicipdieykhoites mustbeamadedoyn s a p p
the [l ]egislatureo; and second, fAthe | egislat

and restrain the exercise of the delegated administrative functions.

Based on these criteria, Commonwealth Court dotlnat Section 306(a.2) lacked any

such Aarticul ations of public policy governin
|l egi sl ature failed to Aguide and restrain the
court explained that, even if the @al Assemblyadincluded these restraints on delegation,

Section 306(a.?2) would stil!l be unconstitutio

In so finding, Commonwealth Court ruled the law unconstitutional only to the extent that
i t A adwversioosvof thAMAGuidesbeyond t he Fourth Edition wit
remanded the case to the WCJ Awit hGuidessher ucti o
version in existence when the General Assembly enacted Section 306(a29.é 19

IV. Supreme Court Decision

A. Legal Standards an@olicy Considerations

The majority opinion, authored by Justice Wecht, began by addressing thelagation
issue.

Derry (Employer) argued that the General Assembly was free to adopt current and future
standards that arecopagmilzaeahedndgpdmdemetd | aut hor i
(Claimant) argued that Section 306(a.2) violated thededagation doctrin@ e mbodi ed i n [ 1
Constitution because it [gave] the AMA- unfett
rating methodol ogy. o

The court turned to Article Il, Section 1 of the Pennsylvania Constitution, which states
that A[t] he |tsgcCommomawealttvshall peovesied in aoGeneral Assembly,
whi ch shall consist of a Senate and a House o
provision to require that basic policy choices actually be made by the legislature, rather than a
delegatéd-to entity.

Specifically, the court identified two pur
duly authorized and politically responsible officials make all of the necessary policy decisions, as
i s their mandat e p dtseeksto@rotect against the aabitrary edercBeof o n d ,
unnecessary and uncontrolled discretionary po

5 A summary and angsis of the Commonwealth Court decision can be found in the Pennsylvania Bar Association
Newsletter, Vol. VII, No. 123, p.&t seq(October 2015).

10



Invoking the philosophies of both John Locke and James Madison, the court emphasized
that Athe integrity of tpeestegvatioonvef fuhber
the court noted that the General Assemély under some circumstances,
aut hority and discretion to execute or admini

The court then referencdasto v. Pa. Nursing Home Loan Aggfiwhere it upheld a
statutel in the face of a constitutional challenigbecause it required that an administrative
agency establish neutral operating procedures, develop standardized documents, and give the
public notice of proposed agency rules amagulations before promulgating them. The court
found these el ements to be nii mpadhacdedasion saf egua
making. o

B. Application to Section 306(a.2)

Turning to Section 306( a. 2)semblydicnotdasonr t st a
any particular policies relative to tiieu i dnmetha@lology for grading impairments, nor did it
prescribe any standards to guide and restrain
met hodol ogy. 0o

I n a segment deemedi denaylessas yoobyudui ng
imagined various hypotheticals wherein the AMA might indulge its lack of oversight: the AMA
mi ght (1) fAconcoct a formula that yields i mpa
every claimantwoal be deemed to be at | east 50% i mpair
Guidesguaranteed to yield impairment ratings so miniscule that almost no one who undergoes an
| RE clears the 50% thresholdo; or (3putido any
furtherponderedhe seemingly boundlegdiscretion of the AMA, noting that it could update the
Guidesionce every ten years or onceeemedsuchy ten we
discretont o constitute Aunf et t dtimately wdl detetminewhetliew er a
a cl ai madt éabphrtyabenefits will cease after

Pursuant to the criteriasetoutinosta t he court found that Sect
of the procedural mechanisms that [the] Court had corezidegsential to protect against
6administrative arbitrariness and caprice. 060
prospective adoption of future editions of theidesqu al i fi ed as a fpolicy d
pass constitutional muster.

Thecourt also rejecteBEmp | oy er 6 s a rQuudaeweflected meneytn t h e
collection of medical knowledge, invoking a 199@rvard LawReviewarticlethat statedhat
theGuides ndl i ke any i mpairment rating diftichte me, [ r e
nor mative judgments. o0

C. Delegation to drivate Entity

Despite the courtdos heightened sensitivity
al so quick to point out that Aprecedents to d

5 Tosto v. Pa. Nursing Home Loan Agency, 331 A.2d 198 (Pa. 1975).
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Commonweal th Courtodés view that the General As
del egate authority to a privaiGedegegtivasman or ent
product of private or public efforts was inconsequential; the counttbu t hat @A Sect i on
could not withstand constitutional scrutiny e

The majority cautioned that the holding As
rejection of the Common weanloftalthor@yaalarptivatesacterise w t h
perseunconstitutional .0 Further, the court woul c
more exacting form of judicial scrutiny is warranted when the General Assembly vests private
actors with regulatoryordami ni strati ve powers. O

The court concluded that the General Assembly had unconstitutionally delegated
| awmaking authority t aeldgdti@e docthih® prohibits the Geadraé d , it
Assembly from incorporating, sight unseen, subsequentfivatitns to such standards without
providing adequate criteria to guide and rest

D. Severability;Final Holding

Having established the unconstitutional delegation, the court moved to interpreting
Section 36(a.2), finding that most readers of the statute would understand the language to
require use of the most recébtiidesat thetime of examinaton The court noted tF

belief that the General Assemblyi waodl dhbavetu
meant OFourth Edition. 60 Even more persuasiyve
Wor kersé Compensation Act, the General Assemb

theGuidess houl d govern. o

Finding that the fiending language of Section 306(a.2) could not be severed without
rendering the remainder of the section incomprehensible, the court struck down the entire
section, in its entirety, from the Act.

V. Analysis

While the longterm ramifications oProtzremain to be seen, a number of immediate
effects will impact pending claims across the Commonwealth.

A. Settlements

As an initial matter, for those claims currently in litigatiopured-worker settlement
demands maincreaseln thisregard, Wi | e t h eweéek timitétisn o fardial disability
remains intact, employers are now strippedroéffective tool to modify disability status.
Practically, this means that an employer will not have the predictability of a modification to
time-limited partial disabilityWithout this predictabilitysomeclaimantsmay perceive that
settlement valuelsave been enhanceatguing that theurviving methods afodifying
disability status are | ess r el i a-indieg,rated subj e
thanthestatutory guaranteef the 50we ek | i abi | ity Ahori zon. 0

12



It is notable thatwo other editors of this newsletter, Norm Dastur and Brad Andreen, are
unimpressed that settlement values are enhanced for those case currentitionliti§ee infra
for their commentaries.) Judge Torrey has remarked to this writer that the bigger liability
headache for employers and carriers seems to be reflected by those claims where an impairment
rating hadin the pastbeen assessed at lessth8% and which willnowbe the subject of
review and reinstatement petitionBresumablythese claims will have a variety of factual
profilesi and will be many in number.

B. Emp | o Wractics 6

With the loss of impairmertating evaluations, employers will resort to a number of
other strategies in order to cap exposure. These strategies will include traditional independent
medical examinations, thereby utilizing affidavits of full recovery inpsupof termination
petitions.

Additionally, the use of labor market surveys/earning power assessments and actual
(Kachinskistyle) job placement with timef-injury employers are likely to increase.

For defense counsel advising employers and insutéssmperative that clients are
educated on the immediate changes necessary to ensure compliarR@izoblamely, for
open claims approaching the 1@éek mark, reserves should &djustedn consideration of
continued TTD. Conversely, for claimstime early stages of TTD, few changes are necessary if
the aforementioned strategies are utilized to avoid indefinite liability.

Clients should further be advised of the uncertainty surrounding retroactivity, and, in
particular, retroactivityelative toopen claims where the Gfay appeal period has expired.
While sufficient precedent exists to suggest that such claims cannot be reopened or reconsidered
(seeinfra, Subsection C), the current lack of judicial guidance presents some risk, pending
specific darification.

Despite the loss of IREs, defense attorneys should remind clients that they retain a
multitude of litigation tools that can be utilized for claim management.

C. Retroactivity

Perhaps the greatest uncertainty createldrbyzis not drawrfrom what the court said,
but rather, what itl i dsayd To this end, the majority opinion made no mention of the
retroactive application of the decision. This
on past claims.

1. In General; Leading Case Blackwell Res Judicata

As a threshold matter, the Suprembinitourt 6s
(Afrom the beginningo). Some have argued that
past claimsthattei ed on the | RE provisions to modify a

reversible. Of course, such an outcome would have debilitating effects on employers and insurers

13



which might be required to reinstate claiinand provide et r oact i ve oimonifiback?o
for claims dating as far back as 2007.

The author finds such arguments (&imel correspondingutcome) unpersuasive. While
the statute has indeed been ruled unconstitutematitio, numerous precedents exist addressing
retroactivity in suclsituations. The leading preceder®,| ackwel | v. Com. , St at
addressed the unconstitutional delegation of Section 4(4) of the Sunset Act. There, the court held
that retroactive application wo wlddtediagpegals,l v t o
and to all proceedings pending at the time of

In addition to its specific retroactive guidance, Blackwellcourt set forth three factors
for evaluating the retroactivity @nydecision where a statute isuftd unconstitutional. These
factors are:

1.) The purpose to be served by the new rule;
2.) The extent of the reliance on the old rule; and
3.) The effect on the administration of justice by the retroactive application of the new rule.

As it applies to the first corderation, the purpose &frotz, as inBlackwell was to
mandate conformity with the Pennsylvania Constitution.

As it applies to the second factorBlackwell t he court considered 7
transactions which were concluded unchallenged inredianc pon t he Act and ar €
Similarly, in theProtz context, the extent of the reliance on Section 306(a.2) between 1997 and
2017 has been immense. Employers and insurers have litigated or managed thousands of claims
in reliance on the nowstrickenstatutory language. Many of these claims went unchallenged,
were deemed final, and have since been closed.

As it applies to the third factor, tidackwellc our t 6 s nar r @endinget r oact i
claims was specifically chosen for its Alimit
boards and commi ssionsé. o0 I n theProgwaldent si tu
surely lead to an overwhelming burden on WCJs, the WCAB, and Commaom@eaitt alike. If
all past IREs were considered eligible for reinstatement, the practical and mechanical
administration of justice would be severely impacted. Instead, this effect can be significantly
tempered by limiting retroactivity to cases where peggetitions now exist or where the issue
of constitutionality was preserved on appeal and the appeal remains pending.

In its final remarksBlackwellforeshadowed the sentiments of many concerned litigators
postProtz decl ari ng t hantes,itwolldindeed besleaotic to actas thmidgh
the offending provision of the é Act had neve
the countless unchallenged transactions é whi
upsetoraffectedy our deci sion. 0

‘Bl ackwell v. Com., State Ethics Comdébn, 589 A.2d 1094 (
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Additionally, in cases wherefaal adjudicationwas made on a modification petition,
employers may rely on the doctrineres judicatato ensure that such matters cannot be raised
again.

2.Role ofRileyandGillespieCases: Issue of Retroactivity Before Supreme Court

In a recent Commonwealth Court decision, the court ruled that a 2003 IRE rating could
not be invalidated based on the 2®btzdecision because the-8ay window to challenge the
determination had exgd?2

It is submitted that thRileydecision is now rendered invalid based upon its reliance on
specific provisions of Section 306(a.2). If the statute is to be consideredlvaidio, such
statutory language is no longer controllirgtill, while Riley cannot be utilized as controlling
precedent, bothes judicataandBlackwellremain cognizable defenses to claimants seeking
reconsideration of finalized IREs.

Notably, n an unreported Commonwealth Court memorandum opinion, dated May 17,
2017, thecourt again ruled that a claimant could not challenge an IRE, performed under the Fifth
Edition of theGuides after the 6@lay appeal period had expiré@here, claimant relied on
Protz (2015), arguing that the appeal period should not apply in ligiieofourt requiring that
IRE ratings be determined pursuant to the Fourth Edition dbthdes The court was
unpersuaded, f id&pktitiongidnobhsatisfy tiie deéadlinemsetfdrth in Section
306(a.2) of the Act for challenging his IRE, any ground. It is too late to do so now. As we
stated irRiley, Prdtzd oes not give [a cl ai mant] Rilayissecond
controlling. o

Cl ai mant 0 Gilesmefiledsa €¢tition for Allowance of Appeal in the Supreme
Court of Pennsylvania. If granted, the case would provide the Supreme Court with the
opportunity to clarify the question of retroactivity.

VI. Further Appeals

Though unlikelyProtzremains susptible to reargument in the Supreme Court of
Pennsylvania, or even appealed to the Supreme Court of the United States, on motion of the
employer.

While such attempts might be made, it is important to remember that, over the last 102
years, the Supren@ourt of the United States has grantediorari in only two Pennsylvania
wor kersd compensat i oRrotavagdecalédsalely Brustdterngmunds, b e c a u
it is wholly unlikely that the Supreme Court would greettiorari, if such an attentpvere to be
made.

8 Riley v. W.C.A.B. (Commonwealth of Pennsylvania), 154 A.3d 396 (Paamw 2016).

° Gillespie v. W.C.A.B. (Aker Philadelphia Shipyar@p17 WL 215367ZPa. Commw. 2017).
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VIl. Commentary

In a sweeping decision with faeaching consequences, the Supreme Court of
Pennsylvania has upendedatd@ c ade provi si on and mechanism o
Compensation Act. In doing so, the court was notably silent on issues of retroactivity and the
applicaility to pending claims, leaving the clarification of such isdoe$uture review.

In hisProtzdissent, Justice Baer characterized Section 306(a.2) not as a delegation of
legislative authority, but rather, a policy decision to delegate to physigaonsn turn would be
bound to use the most recent edition of@wedesto make their determinatisnFurther, Justice
Baer espoused much deferencetoGuedes cal | i ng them Athe most cu
knowl edge. 0

It is respectfully submitted th#tte ds s e arguent ignores the reality of both IRE
determinations and the integrity of tBelides

As it pertains to IRE determinations, whether the delegation is expressly made to
physicians or th&uidesthemselves is a distinction without a difference. While it is true that the
physician is the individual vested with the responsibility to calculate the impairment rating, that
individual isboundby the formulas outlined in th@uidesin making such detenmation. No
independent discretion is afforded the physician.

Many commentators have negatieritiqued the underlying scientific integrity and
Aobjective rational eod @Quddséawpndividualshagiliaevaitothe e di t i
publication meanwhilewoul d characterize it as a medi cal |
medi cal knowl edge. 06 The reality has proven to
variables affecting each revision of the formuland varied special interests oseeing the
final outcome.

While no system is perfect, the Pennsylvania General Assembly holds some
responsibility for the situation now present. Similar constitutional challenges have been brought
in other states, including New Mexico in 1996. Reasonatdieproactive amendments were
never made, despite years of concern and complaint. Now, our Commonwealth finds itself
grappling with the fallout of a preventable statutory invalidation.

While much remains unsettled, practitioners are reminded that Ehprifisions of Act
57 represented but one element of the system. Our community will continue to clarify the effects
of these changes, working together to find solutions and answers where a void now exists.

I n 1915, the Wor ker s 6delver peptanty svizete uncertaimlyc t s o u

reigned. With landmark decisions likrotz, we continue that tradition of creative problem
solving.
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APPENDIX
FULL TEXT OF SECTION 306(a.2), 77 P.S. § 511.2
(STRICKEN)

(a.2) (1) When an employe has receit@adl disability compensation pursuant to clause (a) for a

period of one hundred four weeks, unless otherwise agreed to, the employe shall be requ
to submit to a medical examination which shall be requested by the insurer within sixty da
upon the expation of the one hundred four weeks to determine the degree of impairment
to the compensable injury, if any. The degree of impairment shall be determined based u
an evaluation by a physician who is licensed in this Commonwealth, who is cerifaed b
American Board of Medical Specialties approved board or its osteopathic equivalent and
is active in clinical practice for at least twenty hours per week, chosen by agreement of th
parties, or as designated by the department, pursutdrg tmostrecent edition of the
American Medical Association fiGuides to

(2) If such determination results in an impairment rating that meets a threshold impairmet
that is equal to or greater than fifty per centumampent under the most recent edition of

the American Medical Association AGui de:
employe shall be presumed to be totally disabled and shall continue to receive total disal
compensation benefits undeagke (a). If such determination results in an impairment ratin
less than fifty per centum impairment undtee most recent editionof the American Medical

Association AGuides to the Evaluation of
receive paral disability benefits under clause (b): Provided, however, That no reduction s
be made wuntil sixty dayso6é notice of modi

(3) Unless otherwise adjudicated or agreed to based upon a determination of earning pov
under clause (b)(2)he amount of compensation shall not be affected as a result of the cha
disability status and shall remain the same. An insurer or employe may, at any time prior
during the five hundrewe ek peri od of partial carrsngbi |
power has changed.

(4) An employe may appeal the change to partial disability at any time during the five hun
week period of partial disability; Provided, That there is a determination that the employe
meets the threshold impairment ratingttis equal to or greater than fifty per centum

impairment undethe most recent editonof t he Ameri can Medi ca
the Evaluation of Permanent | mpairment . (

(5) Total disability shall continue until it is adjudicated or agreed undesel(b) that total
di sability has ceased or the employeds (¢
than fifty per centum of the degree of impairment defined uthgemost recent editionof
the American Medical Adaadii atni @f PEUIimMhe:s

(6) Upon request of the insurer, the employe shall submit to an independent medical exa
in accordance with the provisions of section 314 to determine the status of impairment su
more than two independentegtical examinations under this clause duringelve-month
period.
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(7) In no event shall the total number of weeks of partial disability exceed five hundred weeks

for any injury or recurrence thereof, regardless of the changes in status in disaliitgyha

occur. In no event shall the total number of weeks of total disability exceed one hundred four

weeks for any employe who does not meet a threshold impairment rating that is equal to or

greater than fifty per centum impairment untker most recent edion of the American
Medi cal Association AGuides to the Evalu
recurrence thereof.

(8) (1) For purposes of this clause, the
functional abnormality or loss thegsults from the compensable injury and is
reasonably presumed to be permanent.

(ii1) For purposes of this clause, the te
permanent impairment of the whole body resulting from the compensable injury. The
percentage rating for impairment under this clause shall represent only that impairment
that is the result of the compensable injury and not for any preexistingralat&d or
nonworkrelated impairment.

18

ation



AMA GUIDES DISAPPROVED FOR USE
UNDER THE PENNSYLVAN IA ACT:

REVIEW AND ANALYSIS OF
PROTZ V. DERRY AREA
SCHOOL DISTRICT(PA 2017)

by David B. Torrey

The leading text by Babitsky & Mangravibn der st andi ng t he AMA Gui
Compensationnow in its Fifth Editionj ncl udes a subchapter, AConst
Challenges. 0 We have |l ong known from this dis
always mounted challenges to use of the text in the comp context under a variety of
constitutional argumentsOne type of challenge, advanced in North Dakota (1997), New
Mexico (1996), and Arizona (2011), has been based on the argument that legislatures cannot, in
effect, delegate lawmaking authority to the American Medical Association via provisos that the

evd uator is to use the fimost recent AMAor fAmost
Guidesal | failed, as the courts reasoned (to use
Amost recento should be interpreted to mean t

e nact PeBabitskp & Mangraiti, § 3.04 (Supp. 2012).

In a new case from the Pennsylvania Supreme Court, however, this injured worker
argument prevailed. In a case filed on June 20, 2017, the court;drdadsion, held that the
Pennsyl vania Actods provi so ( da tisitomgplyfviolated 19 9 6)
the nondelegation clause (Article Il, Section 1), of the Pennsylvania Constit@eamProtz v.

WCAB (Derry Area Sch. Dist.) A.3d ___ (Pa. 2017), 2017 Pa. LEXIS 1388tming as
modified 124 A.3d 406 (Pa. Commw. 2015). Tiksue in general is discussed in the Torrey
Greenberg Treatise, 8 6:51.70 (Thom$teuters, 3rd ed. Supp. 7.2016), which is quoted in the
majority opinion. At the time of the decision, we were using3ixéh Edition; the Fourth

Edition was, meanwhileniplace at the time we first adopted the text.

| have, for easy reference, posted PDFs ofttméz opinion on my research website,
www.davetorrey.infd

The court actually struck thentire provision of the law (Section 306(a.2)), that provided
for the use of th&@MA Guidesn the partial disability context. Thus, in that context, no version
of theAMA Guidegincluding the Fourth Editioh see below), is authorized for use under the
Pennsylvania system.

It is important to note that the Pennsylvania Act does not, outside of hearing loss, feature
percentage awards of permanent partial disability, the model of compensation that likely
predominates among states. Pennsybl/éaw, in the partial disability context, applies thidA
Guidesin a more limited way: if, after receipf 104 weeks of total disability, a worker is

* The editofupdater of the Larson treatise has also summarized and commented on this Pennsylv&ea case.
http://www.workcompwriter.com/pennsylvanigh-courtstrikesdownuseof-mostrecentamaquides
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determined under thBuidesto have less than a 50% whole person impairment, he or she is

thereupon limited to a maximum of 500 further weeks of partial disabipgrhaps

counterintuitively, at the total disability rate. This determination does not establishvaeBRO

cashenti| ement ; it merely provides for the empl oy
potential future entittement. (Note: Presumably the Fourth Edition endures as our reference in
hearing loss cases. In my opinion, it does.)

T h e @ mejeadtidn 6f the law in question was more broad than that of the
Commonwealth Court (the middle levels appeals court), which had similarly found the statute
offensive to the constitution, but which remedied the situation by holdingh#vateforththe
FourthEditioni that is, the edition in force at the time the law was passed ini1@88 to

apply.

It is conceivable that the employer may decide to seek review in the U.S. Supreme Court.
However, that court (st oonlhyi sacwrei ptteerdd st wkon oww rekde
cases from Pennsylvania from 1915 to date, and both of those dealt not with matters of state
constitutional interpretation butith cases where federal issues were involved.

An immediate, straightforwd upshot of the ruling is that injured workers in
Pennsylvania who have received 104 weeks of total disability are no longer subject to
Impairment Rating Evaluations. They will remain presumptively totally disabled until they
actually return to workcompromise settle their cases; or until their employers move forward to
adjust benefits in the familiar wayssubmissions of full recovery medical opinions, showings of
available modified duty via earning power assessments, accommodations by way of actual job
placement back at the shop, undertakings of outplacethmenighbasic vocational rehabilitation
strategies, and showings of work availability via innovations like funded employment.

The decision, in any event, has raised a number of practilgu est i ons f or t he
compensation community. Among these are (1) whether the decision is retroactive and can
somehow inure to the benefit of injured workers who have, since 1996, been adjudicated as less
than 50% impaired and hence limited to 500eeks of partial disability; (2) how insurers are
now to reserve permanent disability cases (presumably, withthe®08 k cap, t he HAhor
l'iability, o as it was called, a |l evel of cert
whether this sae elimination of a liability horizon necessarily translates into materially higher
settlement values in permanent disability cases; and (4) how the legislature is possibly to
respond.

Perhaps a more general question to ponder is whetherehe n syl vani a Suprem
ruling will inspire challenges in other statesto@@desunder t he injured worKk
argument . Il would bet against the same and a
ot her hand, t thtgtoheAMA Guidssin this opeion ahdavgo others which

preceded it, is remarkable and may be the subject of national dialogue.

Thanks to my academic research assisadl62017) JustinD. Beck, Pitt Law 2017,
for hisreview of these issues with ntdis complete summary and analysiay be found above.
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AMA GUIDES DISAPPROVED FOR USE
UNDER THE PENNSYLVAN IA ACT

INITIAL THOUGHTS
ON THE LAW OF RETROA CTIVITY

by David B. Torrey

The Supreme Court, in irotzdecision, set forth no admonition with regard to
retroactive application of the decision. In lieu of such directives, resort must be made to common
law doctrine. Of course, guidance from the high court would have been most welcome. Indeed,
initial law firm website postingsée e.g, http://www.postschell.com/publications/138&
supremecourtdeclaresres-unconstitutiongk lawyer commentarynithe legal pressée e.g,
Ms . Sher ri -notkhicolumh at thes pasited\iprkCompCentral.com); and hearing
room chatter, have all focused on this extremely practical iggtseto Ms. Okimoto's column,
the important remarks of attorney Lawrer@igaban merit special attention.)

On this topic, in any event, | have long included in the Te@egenberg Treatise
(ThomsonrReuters 3 ed., 2008), at section 1:92, the following brief discussion:

A statute found unconstitutional is usually considereid for all purposes and

Aunconstitutionality dates from the time o
date of the decision so branding it é.0 Th
contemplation, is as inopeé&.at[i@]eouwrst i f it

pronouncements are [consistent with this rule] usually held retroactive. [A]
competing, welrecognized rule, however, is that a final judgment is final and not
to be collaterally attacked. This is so notwithstanding the fact that the law which
supported the judgment is later found unconstitutional.

For the initial familiardeclaration, we citBuradus v. General Cement Products (G2
A.2d 205 (Pa. 1947). For the latter, we cite a U.S. Supreme Court case which has been applied in
PennsylvaniaChicot County Drainage Dist. v. Baxter State Batk S. Ct. 317 (U.S. 1940).

That case indicates that exceptions can exist to the geunler#that declarations of
unconstitutionality void everything that has unfolded in the past. The Pennsylvania Supreme
Court, in a 1984 case, stated:

Any broad statement of absolute retroactive invalidity must be taken with
gualifications . . . AThe actual existence
[i.e., unconstitutionality] is an operative fact and may have consequences which

cannot justlybe ignored. The past cannot always be erased by a new judicial

declaration. The effect of the subsequent ruling as to invalidity may have to be
considered in various aspects €. [QlJuestio
vested, of status, of prior detamations deemed to have finality and acted upon

accordingly, of public policy in the light of the nature both of the statute and of its

previous application, demand examination. These questions are among the most
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difficult of those which have engaged thiteation of courts, state and federal,
and it is manifest from numerous decisions Hraaltinclusive statement of a
principle of absolute retroactive invalidity cannot be justifi€itation omitted,
guotingChicot Countye . ) .

Cianfraniv. Commw$St at e Empl oy eesé/9 Ra468(Pa.m@Bh).t Boar d

Justin BeckNorm Dastuy and Brad Andreehave, since | prepared these thoughts
penned comments for the newsletter regarding retroactigitythree gentlemen discuss the
leadingcaseBl ackwel | v. Comb89A.&t1a9d @a. EOQMyhich sets IGrthm o n
a test to govern the retroactivity of a court ruling that declares a provision of the law
unconstitutional.Seesupraandinfra.

AMA GUIDES DISAPPROVED FOR USE
UNDER THE PENNSYLVAN IA ACT

PERSPECTIVEOFACL Al MANTO0S ATTORNEY
by Nariman P. Dastur, Esq.

DeAngelis Dastur & Associates, P.C.
Pittsburgh, PA

Newsletter Editor and Section Council Member Norm Dastur has provided the following
comments regding the newProtzcase.

1. Settlement valueThe ruling inProtzis likely to have a significant effect on the value
of certain cases. However, the effect is more limited than some have suggested. This is because
an earning power assessment (EPARptber proof of job availability, can place the same-500
week cap on benefits while reducing, if not eliminatingemnity benefits, during that time for
all but the highest of earners. As a practical matter, an employer does not necessarily have to
havean EPA performed. Indeed, at most mediations, the mediating Judge usually takes for

granted that this can be done and, in turn, a
Therefore, the settlement value of cases will only be substargrdigncedn cases where the
claimantdés injuries are so serious that it is

availability) would produce a favorable result, or when the issue has been previously litigated in
favor of the claimant (although nothing preaés the employer from undertaking the process

again). In these instances, it can be argued that the value of the case is more appropriately based
on the claimantdés | ife expectancy.

2. Cases which have been settled by C&f& unlikely that the rulingn Protz will
allow a claimant who underwent an IRdhd then settled his/her case, to set aside the agreement.
It is well settled that a &R can only be set aside for fraud, misrepresentation, concealonent
mutual mistake of factStiles v. WCABDPW), 853A.2d 1119(Pa. Commw2004) An
inherent risk of any settl ement, workersd com
subsequent changes in the law which could affect the value of a case.

3. Cases in which 500 weeks has expired; more thi@e years since last paymenin
addition, it would seem that claimants whose benefits have expired more than 3 years ago, would
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also be unable to file for reinstatement. Reinstatement under these circumstances would be

subject to Section 413 of the Aghich requires filing a petition withithreeyears of the most

recent payment of compensation. The time limitations under Section 413 are a statute of repose
and, once a claimantds rights have been extin
revived. See Cozzone v. WCAB (PA Municipal/East Goshen TwnsBm))3d 526 (Pa. 2013).

4. Cases where claimant is still receiving benefits/has received benefits in ttiedast
yearsHowever, from a cl ai mantds perspective, al
reinstatement under the rulingfmotz As noted by other&lackwell v. State Ethics
Commission589 A.2d 1094 (Pa. 1991ays out ahreepart testa court is taconsidefin
whether to apply a new rule of law retroactivelly} the purpose of the new rule or legal change,

(2) the extent of reliance on the prior standard, and (3) the effect on the administration of justice
that the new standard will have.

Regardiny the first prong, the purpose of the new rule is to ensure the benefit provisions
of the Act comply with the state constitution. Specifically, the ruling is designed to prevent an
arbitrary or unreasonabl e mod informatiantfroroan of a ¢
private entity which has not been subject to legislative oversight.

Second, any reliance on an IRE by either party, particularly when the claimant is still in
the 500week period, is/was misplacedhis is due to the unique nature ofgairment ratings.
Itiswellsettlel t hat a c¢ | ai nbetermidaed or &urtherfmodifisd by aolabdr d
market survey during the 58@eek period.SeeSchacter v. WCAB (SPS Techr@l) A.2d 742
(Pa. Commw. 2006) (IRE of more than zero doatspreclude subsequent termination of
benefits);Sign Innovation v. WCAB (Ayer§37 A.2d 623 (Pa. Commw. 200(@mployer may
seek modification pursuant to labor marker survey after IRE determination).

Similarly, under Section 306(a.2)(4) of the Agtior to being invalidated, a claimant
couldseek to reinstate to total disability status upon showing an impairment of greater than 50%
at any time during the 50@eek period.See77 P.S. $11.1. Therefore, the initial chga of
statuswaonlyapr el i mi nary determinationcohimaetdlsai m
benefits status didot change based on the IRHass the 50Qveek period expiredith no
change.

Finally, with regard to the administration of justice, this would seeconapel a result
where these classes of claimants could reinstate to TTD. As noted above, a cthinnagthe
500-week period, previously had the opportunity to change his/her status by showing an
impairment of greater than 50%. If the rulingArotzis not applied retroactively, a claimant is
faced with the absurdity that the only method with which they can change their status is under a
provision of the Act (Section 306 (a.2)(4)) that has been invalidated. The absurdity is
exacerbated by the factatthe original change in statusi00-week limited partial disability
was, in the first instance, unconstitutional.
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AMA GUIDES DISAPPROVED FOR USE
UNDER THE PENNSYLVAN IA ACT

PERSPECTIVE OF A DEFENSEATTORNEY
by Bradley Andreen, Esq.
O 6 B r Ruésr&,BochicchigLLC
Pittsburgh, PA

Obviously, moving forward it would appear unlikely thiag¢ Protz holding, discussed
extensively abovewill be undone based upon further appeal. Of course, the legislature may
attempt to revise the Impairmdrating EvaluatiofIRE) provision in some fashion. iif does
one would hope that the prior case law and any mistakes made in the prior statute and regulations
would be addressed. From the perspective of the Defendant/Employer (D/E) it was difficult to
meet the sixtyday window to obtain an automatic conversion of benefits that related back to
expiration of 104 weeks of receipt of temporary total disability ben&iten thata request for
Designation of an IRPhysician needed to be made after receiffithe required benefits, the
Bureau would designate a physician #mehan examination would need to take plaGn
many occasionghe physician performing the IRE would not have availability withia
timeframe, which could deprive ti¥E of the aitomatic change in benefits which related back
andwhich in turnnecessitated litigation.

Of course, the legislature would need to review and approvepeafic editiorof the
AMAGuidesnd not nAdefero to the AMAthathectaimanBny f ut
barwill take issue withhe pivotal determinative level of whole body impairmémew IRE
legislation is enactedNo guaranteexists thait would be set at 50%andargumentsvould
likely be made on behalf of injured workers tierhaps it be set lowawrith employers and the
insurance industry perhaps advocating for a higher percestags to cap wage loss liability on
all but the most extremely disabling injuries.

An issue that will likely be litigated concerns whatasoccur with cases where a change
has already beemnf f ect ed t o abenefit stgtus from tempo@ny total digability to
temporary partial disability, whether via litigation or through the issuance of a Notice of Change
of Disability Statusl(IBC-764).

In Blackwell v. Commonwealth of Pennsylvania, State Ethics CommiSS8@i\.2d
1094 (Pa. 1991), the Pennsylvania Supreme Court noted that where an appellate decision
overrules prior law and announces a new principle, unless the decisiatifscally declared to
be prospective only, the new rule is to be applied retroactively to any cases where the issue in
question has been properly preserved at all stages of adjudication. Or course, any issue that is
not properly preserved at every staf@ proceeding is deemed to be waiv&ee Lebanon
Valley Brethren Home v. WCAB (Flamme&8 A.2d 185 (Pa&Commw.2008).
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The Commonwealth Court essentially found this to have occurred saitinlay it
decidedProtz, as it also decidewinchilla v.WCAB (Nexstar Broadcasting)26 A.2d 364 (Pa.
Commw. 2015). I'Winchilla, the court addressed the issue of waiver in the context of a change
in disability status from temporary total to temporary partial disability. The court noted that
while the clainant raised a constitutional challenge in his Answer, it was not untlameant
filed his amended brief with the Commonwealth Court that he raised the specific allegation of an
unconstitutional delegation of legislative authority to the AMA in violabbArticle Il, Section
1 of the constitution. Thus, even though the court found an unconstitutional delegation of
legislative authority, thelaimant inWinchilla still was subject to the change in benefit status
based upon alRE performed under theé"&Edition of theGuides

The same change in benefit status should arguably hold true as to any other matter where
benefits have been changed to temporary partial disability based uf®B.adnder the statute,
the claimant had sixty days to challenge ahgnge to benefit status after issuance of a LIBC
764. If this was natindertakent he only way to fAreinstateodo bene
disability was to establish a change such that the claih@aimore thara 50% whole body
impairment. The sae held true if themployer obtained a change in benefit status through the
Atraditional adimiliigatier).r at i ve processo

With the statute now being stricken as unconstitutional, the claimant that has had his or
her benefits changed to tenmpoy partial disability benefits and has not properly preskitve
issue of an unconstitutional delegation of legislative authority to the AMA in violation of Article
II, Section 1 may well be stuck with that change in benefit status and cannot attenepidtate
to temporary total disability even if his condition has changed and he is now more than 50%
whole body impaired under th& £dition of theGuides or whatever edition of thext was
applied to change benefit status.

In Blackwell,the Supreme Court noted the different approaches that can be taken for
application of the new rule of law. The court held that certain sections of the Sunset Act were an
unconstitutional delegation of legislative authority. The general rule was astgettfove, that
a party on direct appeal is entitled to the change in the law defooe hejudgment becomes
final. The court acknowledged the argument that the implicated provisions of the Sunset Act,
being unconstitutionalyerevoid ab initio, andshould be treated as if the law was never in
place. However, the court noted that citizens were required to abide by the statute prior to its
declaration of unconstitutionality and acted in accordance with the statue.

Thus, the court declined to apghe new rule completely retroactively. It indicated that,
Ait would indeed be chaotic to act as though
into | iaav, Do amat ed t he Acountl ess unchall enged
Blackwellat p. 18788.

Many employers may have handled their claims based upon the change in benefit status
and t he sodsemquenfedunettodake legal actiowia litigation, or within the proper
window to challenge the change. If the claimant would have taken such action, perhaps a change
may have been soughy employelto his status via a labor market survey/earning power
assessment, traditional vocational rehabilitgtmrother avenues. Especially when dealing with
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injured workers who have a high average weekly wage, it was not worth the time or effort once
benefits were converted to temporary partial disability benefits to seek a modification of benefits
based upon pential minimum wage employment his was and is swhen all that would occur

is what had already been deternuift® wit, thatthecl ai mant 6 s dwaslabhgedtda t y st &
temporary partial disability with no change in thievel of benefits actuallypeing paid

The court noted iBlackwellthat retrospective application is a matter of judicial
discretion which must be exercised on a dagease basis. Ygthe court inProtzfailed to
indicate that its holding as to the constitutionalityREs should be applied retrospectively or
that the striking down of the statute and regulationsakasitio. Of course, the court could
have taken this latter courgat wanted to make clear that it was atREsnever existed and
any change in benefit stet that took place on accountlBEs were to be considered
invalidated.

This omission on the part of the high coprbbably will not stop petitions from being
filed on behalf of i1injured workers sé&ankai ng t o
change of benefits based uponlRE.

It is my guess that attempts will be made
before expiration of the 500 weeks of temporary partial disability ben&itmsequent review
petitions may béled to address this isspwith an immediate request for mediatio®ther
petitionsmay alsdbefiledby c¢ | ai ma rsd as @ asceotaindfgotetialexistsfor an
amicable resolution of the claim before wage loss benefits stop. However, thd&@HO weeks
of partial has already been exhaustadvhere it will end shortly, carriers may not be placing
much, if any, value on the ongoing wage loss benefits.

An analysis must also be undertaken concerning other areas of the Pennsylvania
Wor kersé Compensation Act and corresponding r
purportedlyunconstitutional delegations of legislative authoritdearing loss, payment of
medical bills, pharmacy billsas well as the recent firefighter presumption dvict 46, are
areas which come to mdn

| do not think that holdingrotzwill impact hearing lossThe court in Protztook
exception to the potenti al of the AMA having
would determine whether a alaand wage loss benefits would be modified to partial and
eventually be capped as a result of the formula. With hearing loss claims, Act 1 of 1995
specifically provided that the formula to determine the value of a hearing loss claim would be set
bythe Aner i can Medi c@uidesfodhe Bvaluadonh of Bamndasent Impairment,
Fourth Edition (July 1, 1993). THegislatureincluded Section 105.6f the Act,where the term
Al mpair ment Gui thatedifionof theAMA @uidesnTkeud, withtbe legislature
presunably having reviewedhe Guidesandhavingapproved the same as providing the formula
for hearing loss, no concehas existed, or should exist/er giving the authority to the AMA to
change how future hearing loss claims are valaed which ones may or may not be
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compensable if they did nodachthe 10% percent threshold.

For impairment ratings, the court had the concern that the AMA could change the
standard so that evedaimant would have a whole body impairmende 50%or, in contrast,
everyclaimant would have a whole body impairmerer50%. The AMA was perceived as
having broadliscretion to change the formuknd there was no procedural mechanism to
protect against fAadmini st rsarneconcernda mobarisgar ar i nes s
hearing loss claimsThis is sas it would not matter if the AMA changed the binaural formula
for hearing loss in subsequent editions ofAlA Guidesasthe 4" Edition of theGuides
which was in place when Act 1 wpassed, is still the formula which controls.

However, with the Act 46irefighter presumption statute, a requiremeatscreated that
the cancer be caused hyexposure to a known carcinogen, which is defined by the
International Agency on Research faar@er (IARC). The law, to be specifi@pplesto a
cancer suffered by a firefightarhich is caused by exposure to a known carcinogen which is
recognized as a Group 1 carcinogen by the IARC.

Thus, it may well be that what the IARC does moving forwaddling or removing items
whichit classifesas a Group 1 carcinogen, could change the law as to who does or does not
qualify for such benefitsThis aspect of the cancer lalwp, could constitute an unconstitutional
delegation of legislative authorityhere to yet anotheorganization. If so, the court may have to
strike this statute if offensive unconstitutional language could not be severed so as to render the
remainder of the section comprehensible.

As for the Medical Cost Containment Regulasiphthink thefeature where the
Pennsylvania systemliscked into the Medicare systamplace when Act 44 was passsdine.
Of course, an aspect of the systerthesincrease in what is paid for medical treatment being
based upon the increaseStatenide Average Weekly wageThe legislature locked us into
something that had already been created by an outside agency when the legislation was passed
and the Medicare system probably would be looked at differently than any formula determined
by a privateentity. This is so given that Medical®a governmental system. The
Commonwealth Court iRrotznoted that state entities typically act in the best interests of the
citizensi whereanecannot say the same for private entities.

However, other portions of the Cost Containment Regulaggissi such as paying
100% for traumagroviders(34 PaCode § 127.128pand 80% of the usual and customary charge
for treatment that a Medicare payment mechanism does not exist.(@d4d@a8 12.102)i that,
by their nature, have to rely upon information that was not in the possession of the legislature
whenit passed the lawThe same holds true for prescriptions being payable at 110% of the
Average Wholesale PriddWP) of the original manufeturer (34 PaCode § 127.135)In such
situations, the legislatusgas ands essentially deferring to the manufacturer to set the liability
of theD/E for thetreatment providedvhereaghe legislature prescribgzhyments for other
treatment on the Méchre schedule in place asJ#nuary 1, 1995.

It may well be that the Bureau oversees at least the prescription component by indicating
annually in thePennsylvania Bulletias to which of th@ationally recognized schedules is being
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used to determinthe AWP of prescription drugs and pharmaceuticals. The question is whether
this is enough governmental oversight of a formula prepared by an outside private agency so as
to avoid the concerns of unfettered control. It should be notedis regardthat thenational
schedules typically are just a listing of wiAdl/Psare reported by the original manufacturers

and repackagers.

| am not sure if anyone would take on the issues with the Medical Cost Containment
Regulations because of concern over whay happens if they get invalidate@iven the
humanitarian purposes of the Act, | do not think the court is goiny&tidate the mechanisms
of the Cost Containment regulationdowever, a potential probleexiststhat needs to be
addressed in termd theregulations which arenow more than 20 years old he issue is one
thatthelegislature should look at prospectivébyavoid problems like that which arose in
Protz

V.

The last issue that | was asked to address relative Rrtftiedecision concesihe
impact this decision may have upon settlement values. | already touched upon how I think many
a case where there has been a change in benefit status to partial may end up in litigation in an
attempt to get those cases settled bdforee c¢c | ai mant 6s entitl ement to
based upon receipt of 500 weeks of benefits. There may be incentive for those cases to settle at a
value less than what is typically offered. As for other cases, | do not see my clients (whi¢h | mus
advise are typically selhsured municipal employers) adjusting their valuations as to
settlements.

Even with private insurers, the value they place on settlement may not change much.
While it is true that they may lose the benefit of a-B8@@&k cap o benefits, typically cases did
not necessarily settle at a value based upon the projected future value of the indemnity payable.
Whil e the c¢cl ai mantds bar may,basednkhePnazr e i n ter
disallowanceof an IREbased camther issues to considarethat the case will now be getting
into litigation based upon some other tool provided afforded tDtBe If there is a job offer or
anEarning Power Assessment/Labor Market Surttesm there may be the potential of reduced
benefits that thelaimant faces. This may actually lessen the value at whidb/thes willing to
settle.

Another thing to considas that the elimination ofREsmay, ironically, keep some cases
out of litigation anddisincentivizeclaimants from seeking to secure the services of counsel.
Prior toProtz, may claimantsecured counsel due ao IREPetitionthe employer would file, if
it had been unabl® secure an opinion of full recovery or have the case otheposearedor
litigation That dynamic is now eliminated.hus, settlements may be negotiated more between
carriers and claimants directly without counsel, which could affect settlement values.

In short,I do not believe it is a simple equation to say that the loagotential cap on
future liability means every case should now potentially resolve for a greater amount.
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== - COMPROMISE SETTLEMENT WATCH

CAN THE PARTIES SETTLE OUT FROM UNDER
THE KNOWN BILLS OF A
KNOWN HEALTHCARE PROVIDER?

E WS American Body Care v. WCARBmart Corp.),2016 Pa. Commw.
Unpub. LEXIS 622 (Pa. Commw. 2016).

Can the parties in a disputed original claim compromise settle and seek to exclude from
rei mbursement a known healthcare providerds
above), the Commonwealth Court treated the issue and strongly impli¢detfzenswer is yes.

See also Peter Schatzberg, DC v. WCAB (Bemis Co., 186.)A.3d 1081 (P&€Commw.2016)
(where employer and claimant settled original claim, with no recognition of liability, provider
had no standing to file penalty petition)

However, the couiih the new cassuggested that, in such instances, the injured worker
bears personal responsibility for the treatment bills, for which he may potehaalytoanswer
in the civil sphere. So, in fact, the answer appears tmbe

In the 2016 casé&merican Body Carea worker sustained an alleged injury and sought
medical care from a number of providers. Among these was the chiropractic enterprise
American Body Care (ABC). The employer contested the claim, denying any liability.
According to the opinion, ABC billed the carrier, submitting the proper billings and reports.
During the litigation, the parties successfully comprorsisttled. The agreement spelled out a
number of bills and a Blue Cross lien that were to be paid byattieer, but the bills of ABC
were not among them.

ABC then filed a penalty petition. Among its allegations was that the parties, including

empl oyer, c¢claimant, and cl ai mantds attorney,

k

itemsinthe & R . I n the providerds view, it had star

not pursue noipayment inFeeReview, a process whidssumegmployer liability. The WCJ,
Board and court, however, all dismissed the case for lack of standing. The court rejected the idea
that the provider lacked any recourse. To the contrary, the provider could pursiaentiagt

We disagree that Provider is without a remedy hérgarticulr, while the Act
prohibits a provider fronfihold[ing] an employe[e] liable for costslated to care

or service in connection with a compensable injudy[,] # does not preclude a
provider from billing an employee (or his primary health insurance company
care related to a condition that was never deemed compensable under the Act.
SeeDavid B. Torrey & Andrew E. GreenbergV8or ker s 6 Compensati on
Practice8 6:50 (3rd ed.)ffA provider with a legitimate bill ... may well have the
right to recove against claimant ... under certain circumstances, despite a C&R
between employee and emploggrindeed, Provider does not assert otherwise.
Thus, although Provider may not have a remedy under the Act, it is not, as it
claims, without recourse.
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(As tothe quoted statute, s&ection 306(f.1)(7) of the Act, 77 P.S. 853)(7)

The holding in the case is fairly mainstream. In a 2004 decision of theldtseay
Supreme Courfor example, a similascenario played out. The parties sought to settle omt fro
under an immense lien of a healthcare providére lien had developed in a catastrophic injury
situation, where the injured worker eventually succumbed to his injulii@sately, the court
allowed a reimbursement actias against the estate (andesd) concl udi ng t hat
providers are not bound by a settlement of which they [have] no notice and to which they were
not a Unarvteyr.soi ty of Massachusetts ,8¢A636Me d.
(N.J. 2004).SeeDavid B.Torrey,Compr omi se Settl ements Under
Acts: Law, Policy, Practice and Ten Years of the Pennsylvania Experls8\d8DENER LAW
JOURNAL 199 33540(2007)

It seems likely that the proper defendant in such casedasdthe claimant, and not his
attorney. Such is the implication of the unreported Superior CourtChige|ns. v. Ellis and
Weiss 764 A.2d 1118 (Pa. Super. 2000¢ision without published opinipnSeeTorrey &
Greenberg, § 12:34, n.4, p. 538 (ThomsontBes ¥ ed. 2008).

Edi t or 6 s No The potertial tbr aecigilmemedy the case under reviewost likely
would be against theaimant as opposed to thdefendan#gmployer. If there was an action
against thelefendan#mployer brought by the medical provider, it would need to be established

t

St

C

thattwas | i able for such treat me nashawmgltlatould he Wor

not beachievedased upon the terms of t6&R Agreement.The action would more likglbe
against thelaimant ifheindicated thahe wasa guarantor for the payment of the treatment.
This is typically done after listing who the primary carrier to bill may be. O&R& did not
provide for an admission of liability, theaimant mostikely could not defend against paying
the medical provideddills on the basis that it was treatment for a work injasythat could not
basedupon the terms of the Agreemehe established.
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WAL MART ACROWDSESGUORCI
WORKERSGOCOMPENSATION CONSID ERATIONS
IN UTILIZATION OF EM PLOYEES TO MAKE DELI VERIES
DURING THEIR HOMEWAR D COMMUTE

by Professor Michael C. Duff
University of Wyoming
College of Law

TheWashington Pogeecently featured a story aboa | mar t 0 s
apparent plan to use employees commuting home to deliver gstk@y cust omer sdé hom
part ofmitlheed fp oarstti on of the delivery process.
rush hour. https://www.washingtonpost.com/news/business/wp/2017/06/01/waisrasking
employeedo-deliverpackagesntheirway-homefrom-
work/?tid=ss_fb&utm_term=.5b32c6bdef5d

Workerso cpmpfeassatomal s are well familiar
for an employee having fixed hours and place of work, going to and from work is covered only
on the employerdéds premises. The obiandblus quest

discusghe matter partly because Walmart is one of the largest employers in my home state of
Wyoming and employees often drive a VERY long way hdmethe precise location tiie

Apremi sesd when an empl oyee occasisomhasbrlher, r at
way home.

The empl oyee would presumably be fAfurtheri
also supposes that injuries suffered by employees in such commutes may be said to have
transpired during Aspe wablgbringng tsednjugeswitbin f or e mp |
workersd compensation statutes.

On the other hand, suppose an employee is compensated differently for delivering
packages after work. Is the employee an employee for the purpose of her regular job but an
independentcontact or f or purposes of delivery? Or su|j
purpose rul e. 0 The Old&hesnotstateb that aule asfodows: ci t i ng an

[W]hen a tripserves both business and personal purposes, it is a personal trip if
the trip would have been made in spite of the failure or absence of the business
purpose and would have been dropped in the event of failure of the private
purpose, though the businessaed remained undone; it is a business trip if a trip

of this kind would have been made in spite of the failure or absence of the private
purpose, because the service to be performed for the employer would have caused
the journey to be made by someone at@had not coincided with the

empl oyeebs personal journey.
Al would have gone home despite the delivery,
the delivery. o One could argue that wunder suc
and an injury suffered therein not compensabl
not the employerés employee) would have deliywv

maybe it was a business trip. The problem can be argued, in other iwdeddeast) two ways.
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https://casetext.com/case/matter-of-marks-v-gray-1

It is often at this point when | will read an article despairing that these kinds of problems

are insoluble within the wor ker sid@ hd onlp emasyadt ii s
necessargi ven a new Adisruptivedo economy. Not at
with the logic of the larger underlying system. (It would take most of my readership about two
minute3 . One need not expl ode mdwmoosghaseverm. I n fac

thoughtof-suchathingb ef or e6 reacti on betrays a comment a:
workerso6 compensation cases or whocludeas a pree
proponents ofifederalizatiod as advocatingje factg deregulation).

AWe think crowdsourcing is a mechanism of
the colorful term Acrowdsourcingo does not <ch
Someone must bear the cost; and, in the end, it will be the injured worker, the tagbtameys,
or the employing entity (through its customers).

No tale of crowdsourcing or disruption can persuasively interrupt this central truth.

Edi t or 4rkis itbhodriginally appeareatthe blog,
http://lawprofessors.typepad.com/workerscomplaw/
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KI DS6 CHANCE: THE WORKERSGOG COMPENSATI ON (

Ki ds 6 Ch an c eections501éc)(3¢ reoprofit cbrpoeation t8at provides
scholarships to children of workers who have been catastrophically or fatally injured, or who
have been disabled as a result of a wetlted injury. Scholarships are funded solely by TAX
DEDUCTIBLE donations from individuals,
insurance companies, employers, attorneys,
physicians, labor organizations, vocational
organizations, professional associations, and
p ot her workersdé compensat .|
{ organizatbns.

Kidsé Chance is extre
for the support it has received from the
Wor kersd Compensation Sec¢
Pennsylvania Bar Association, from
individual law firms, and from individual attorney$hat support has greatly aidedoéipants as
they pursue their academiccareeélsi d s 6 Chance is al ways striving
potentially qualified students are aware of this program. Therefore, if you are aware of any
injured worker with school age children, please havethemd¢ act Ki dsd Chance wu
information below.

Any support members of the Workersé Compen
appreciated by Kidsdé Chance andyYourhhagdeduttinlel ent s
contributions RA rKayl slbe Crhainlceed otf o : Kidsé Char

4

Y
e
[
Pottstown, PA 1946# phone: (484) 94582104. See alsayww.kidschanceofpa.org

WORKERSOG COMPENSATI ON JUDGES
RULES OF PRACTICE AMENDED

The WCJ Rules of Préce were amended in the course of 2014, and the changes were
effective on December 20, 2014. TRennsylvania Bulletipublished the changes in their final
form at 44Pennsylvania Bulleti7837.Seehttp://www.pabulletin.com/secure/data/vol44/44
51/2617.html.Certainly the most important addition is the set of rules that surround litigation
implicating the Uninsured Employe@uaranty Fund (UEGF).

AMERICAN BAR ASSOCIATION PUBLISHES INVALUABLE

REPRESENTING MEDIATION MANUAL FOR LAWYERS

CLIENTS IN
MEDIATION

Attorney SpencRepresenting ClertstindMVediation o k
(ABA 2013), constitutes total immersion for the reader into the mechanics of
resolvingd sputes via medi at iflddmanudfdri s t ext i
lawyers. Order your copy of this outstanding book today:

http://appsamericanbar.org/abastore/index.cfm?section=newbooks&fm=Product.Search&type=b
&sgcd=0&k=punnett
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PBA WORKERSOG COMPENSATI ON LAW SECTI ON
UNPUBLISHED OPINIONS COMMITTEE

The Section has established an Unpublished Opinions Committee that reviews
andseeksublication of significantnemorandum Commonwealth Court opinioAsiyone
seeking consideration of an opinion for publication should contact the Chairman of the
Committee, Michael Routch, Esquire, at (814)-2880, or by email at
mproutch@mgblaw.comThe subject of unreported opinions, and how to seek their publication,
is addressed in a paper by Burke McLemore, Jr. & Michael P. Roltedt, You Need to Know
About Unreported Decisiong CoLLECTED PAPERS PBAWC LAW SECTION27™ ANNUAL FALL
SECTION MEETING (Sept. 1516, 2011) (PBI No. 20:5396).

PBA WORKERSOG COMPENSATI ON LAW SECTI ON
ISSUE EXPEDITION COMMITTEE

On occasion, workersd compensation counsel
significant importance. These cases may merit expedited action, either before the WCAB or the
court. Contact Mike Routch or Ronald Fonner, who head this committee. Mike is at
MPRoutch@mgblaw.comRon is aRJF@qrlegal.com

COMPENSABILITY OF IN JURIES FROM HATE CRI MES
AND OTHER NEUTRAL RI SK ASSAULTST REVISITED, PRESENTED
AT L& WORKERSG6 COMP BENNCONFEREDCE

As notedin the December issue of this newsletter, the talented Post &
Schell attorney Kyle Black has written the definitive brief (for Pennsylvania,
in any event), on the issue of whether an injury or death causedaby a h
crime arises in the course of employmeieePBA WC Law Section
Newsletter, Vol. VII, No. 128jecembeR016). Mr. Black, who is an editor
of this newslettethas now allowed me to post this important briefing on my
researctwebsite. Seewww.davetorrey.info The next time injury or death
unfolds in such an unfortunate event, Pennsylvania lawyers and judges will
be ready to read a teptch critical analysis of the governing law.

Mr. Black presented the essence of his paper at the Labor & Industny k e r s 6
CompensatioiConference, June 2017, as partofardilti s ci pl i nary panel |, A D
Uni maginabl e: Hate Crimes and Mass Violence. o0
O ®ourke, the head of Hershey Company Security; and Mr. Robert Gilpin, an underwriting
expert from Eastern Alliance Insurance Company. After the moderator (Torrey) and Mr. Black
explained the critical provi si on ssive dlideshowe | a w,
setting forth the current thinking with regard to how businesses and individuals can best try to
prepare for events of workplace violence.

Mr. Gilpin, meanwhile, explained how employers and insuresgre for such
catastrophiceventA mong Mr . Gi |l pinds i nt ewmorkesstweremg poi nt s
among the injured and dead at the terrorist/hate crime attack at the B8i§enlghtcluh
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Indeed,Orlando, FLJudgeof Compensation ClaimiBom Sculco advised us that the carrier
acceptd the claim as compensable and started paying death benefitfatallataim, he says,
was eventually settled at mediation for $75,000.00.

VINCE QUATRINI AND J USTIN BECK
INTERVIEWED ON PAWLOSKYAND ITS COMMEMORATION

Section membe¥ince Quatriniand recent Pitt Law
graduate Justin Beck were recently interviewed for the Podcast
AWor CempBlatters. o0 The subfect, o
Anniversary 6the filing of the momentouBawloskydecision,
which famously | iberalized the ¢
Pennsylvania ActSeePawlosky v. WCAB (Latrobe Brewing
Co.),525 A.2d 1204 (Pa. 1987).

Justin Beck

Mr. Beck, who formerly worked for Mr. Quatrini, and who il RESSEEEEe
now affiliated with Thomas, Thomas & Hafer, published his ; ‘
masterful retrospective history and celebration of the case in the =2
issue of this newsletteiSeeJustin D. BeckFrom the Glass Lined =g
Tanks of Old Latrobe: 30 Years of PawlogsSRBA
Wo r k e r s BsatiGoLawpSection Newsletter,
Vol. VII, No. 129 (March 2017), essaysoavailable
atwww.davetorrey.info

Vince Quatrini

WorkersCompMatters is a production of thegendaryMassachusetts
w o r k @mmperdsation lawyer Alan Pierc®r. Pierce is currently President of

Alan Pierce  WILG and is also activeinthe ABAounded Coll ege of Wor ke|
Lawyers.
Check outMr . P iinteenvieweobMessrs Quatrini and Beck at

https://legaltalknetwork.com/podcasts/workemsnpmatters/2017/06/howhe-pawloskycase
redefinedworkplace

injury/?utm_source=Legal+Talk+Network+Subscribers&utm campaign=a436240edf
WCM_RSS EMAIL CAMPAIGN&utm medium=email&utmerm=0 4e88517b4b
a436240edB8129065&mc_cid=a436240edf&mc_eid=57fcdd9011

You will hear them engage in a lively discussiorha facts, holding, and legacy tbis
famous Pennsylvania Supreme Court tase
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BOOK NOTE

WEUP]OHN WORKERSA6 COMPHEINSATI O
INSTITUTE 5% Awan riont & warcus bitender

FOR EMPLOYMENT RESEARCH Upjohn Institute. 129 pp. 2017.

A top-notch new book has been published by the Upjohn Institute in which a veteran
economist and his younger colleague undertake an analysiSofU.wor ker sé6 compens
progr ams. The focus of the authors, H. Al Il an
compensation is, in the present day, performing in what they view as its three critical areas:
providing adequate benefits to support benefies in the wake of work injuries; facilitating
wor ker so r et u-of-mury empleyers, &nd @rdmoting workplace safety through
the financial incentive of mandatory insurance and experience r&ew. Allan Hunt &

Marcus DillenderWork er s 6 Compensation: An200l7p.si s for I ts

To a great extent this short book is an updated overview of the literature in these three
areas. A frequent theme, meanwhile, is the f
a stae-based program, study of overall performance is difficult in the extreme. This is
particularly so in the area of benefit adequacy, where analysts must compaflessage
jurisdictions (like their home state of Michigan), with permanent impairment $tatbde at the
same time trying to make some stab at judging the adequacy of the lump sum compromise
settlements that so predominate in the present day. The authors ultimately render no broad
conclusion on whether U.S. programs are providing adequategaitdble wage replacement.

And, on a depressing note, they posit that po
guestion.

To this writer, the most interesting discussion centers on returns to work by employees to
their timeof-injury employes. While hardly a new concept, the authors portray early and
aggressive attempts to return employees to work as part of the broader disability management
movement that has evolved in the last few decades as a cost control strategy. An observation
that rings particularly true is that return to work has to a great extent displaced ambitious (and
often expensive) vocational rehabilitation programs run by state agencies. Of course, on the
ground, we perhaps see the process most dramatically inthetengiambet i nj ur ed wor k
lawyers and employers, as the latter utilize nurse case managers (who often can be aggressive) to
facilitate prompt return to worKk. Cl ai mant s o
mere extensions of the adjustewhile the employer and carrier view such interventions as in
good faith and critical, i n many cases, to ge
return to his or her job.

The Hunt & Dillender book is an excellent overview of the system. The woald be
especially valuable for the law student who desires to go beyond the legal principles and rules
which dominate claims adjustment and litigation and craves exposure to, and sophistication
surrounding, all aspects of the program. At 129 pagesaheb i s hi ghly di gest it
flawlessly edited and produced and features an excellent bibliography.
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Wor kers6 Compensati on: Aanbdrgadonknefordree. | t s Se
Seehttp://research.upjohn.org/up _press/24Mardcopies can be purchased for $14 98e
https://www.upjohn.og/sites/default/files/pdf/1-18 Upjohn-PubsCatalog.pdf

~ Dave Torrey
6.20.2017

PANEL AT 2017L& WORKERSG®6 COMP ENNCONFEREDICE
YIELDS BOUNTIFUL, US EFUL INFORMATION,
INA6O0 TIPS | NESQUNBWB,RA1T)

Led by Attorney Larry Chaban, a talented pandl&Ii Conference
speakergorthe sessiomm 6 0 Ti ps i,on p6rOo vMidneudt etshe audi
Al volume of practical advee The sessiowas both educational and amusing.
Amusmg notably,in that Mr. Chaba would give the panelishefi b u zhzoeorkhe or ishfe
went overhis allotted 60 seconds per tip.

The panetonsisted ofason Krasno,Esq c¢c| ai mant 6s counsel; Gr e
defense counsellr. Ken Kunzman of MEMIC Indemnity; Robert Hilgar @foods Services
and WCJXoseph Grady of Scrantoiachpanelist of coursegave a tigrelevantto their
particular role in the community.

Here is a summary of the highpoints. Bear in mind that for this type of presentation, one
has to write fastandhtat , f or t he most part, these are the
| 6m pretty accurate).

|. Defense Counsel

Mr. Fischer counseletthe audiencé¢hat both adjusts and
employers, in considering a disputed/litigated case, must always rem

their objectivity. Adjusér s i n particul ar fAmus t over
regard to the idea that the carrier will always prevail in claims. In this
regard, oneftenc omes t o have compl ete oneods

of a dispute Thisnaturaltendency can obscure reality.

Mr. Fischer alsonsistedthat carriers and their adjess should notake disputes
persondly. Thus, efforts of the other side to personalize the dispatéertakead hominem
attacksand the likeshould be ignored. MEi scher admoni shed, Ayou ge:f
t han with vinegar. o

Mr. Fischer also addressed the issublatices ofCompensatioriPayable. He
recommendethatadjuser s shoul d al ways fiaccurately descri
adjusted. He admaosih e d Ado not accept too muchl! o

Meanwhile, according to Mr. Fischer, employers in their disputes always must be
attentive to the lavand ensure thatl@ona fidedefense existsA goal at all times is that no claim
should be subject to an enduring digpili an award of unreasonable contest fees besbkedy.
He notedwryly,thati t h e ¢ | ai ma n tnotia kgally cogrizabelefegse.0 i s
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On the subject of mediation, Mr. Fischer reminded adjsighat attorneys involved in
the processeedinformation well in advancef such sessions€leventh hour materials and
informationare usuallynot helpful.

Mr. Fischer had been impressed over the years that manyeeslj@isting thedelays
inherentinthewor ker s & ¢ o mp grawshighlyimpatientsHowetvee, ite, counseled,
Aitds all about the process é employeays often
well make choices contrary to their interests as a result.

Mr. Fischer, like many others, has also become highly impressed the discovery
potentialof social media. To ascertain whether a cl@motabona fidecase or is otherwise
subject to serious question, employers and carriers shodieduse social media for discovery
purposes.

On the subject of mediatigqwith an eye towards compromise settlemgvit) . Fischerod
hoaryadvice was both to other defense attorraydadjusers: in C&R talk, it is important not
to fAbi d agai positedthgta mediatieyorfeveminfornibElawyer to lawyer
settlement negotiationare just thatnegotiations The prauwxcterss i sndt an

Again addressing the issue of adjusting claims, Mr. Fischer highly recommended sending
the employe¢heself-report forms that were eated by Act 44. These reports should indeed be
sent every six months to ascertain whether the claimant is working, has other earning power, or
hasotherwisebecome entitled to collateral benefits.

In one of his final points, Mr. Fischer raised anissueat has been current
compensation for at leaftrty years: employers, to protect themselves against petitions like
reinstatement and review, filed by c¢l ai mant s,
in closing up the case whéme claimant actually returned to workhe employer must
undertakeavalid 413(c)(d) filing, or a supplemental agreement musbbtained. Rilure to
undertake one of these processas result in an essentially defatype judgment of
reinstatement.

Il n the same s ens gayngohbenefitspithcutareNCB@ans | oppy
Original Agreement, is highly hazardous. Redalbny eventthat thesenformal paymentswill
surely be consi der eadhesventokany disgute sitaatigme ns at i on

On another issudr. Fischer recommended that adgrstduringthe claims process, and
in the creation of their notShdlcommentsbhavenbe car e
place in adjuster notes.

II. Cl ai mant s®6 Counsel

Mr. Krasno,who represents injured workers, articulated several
tips the focus of which wathe need fometiculous communication
with hisclients. An overriding admonition in this precise regard:
cl ai mant 6 s c o ultosedutatehedient withbregardtar e f u
his or her reasonable expectatioMsany claimants in the present day have gone on the internet
and developed unreasonable expectations about their clainnfiteHeeactso internetinspired
commentswith the follovi n g t Iwbhewedlid you leafithat? o
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While undertaking this type of counseling, effective claimaedsinsel should recall that
injured workers facing claims are on an fiemot
given to such vulnerable individuals. ACommun
are essential.

With regard to hearing testony, injured workers must rememberdisplaycandor. It is
counsel 6s job to coach workers with regard to
their pain, disability, and impairment complaints; and to provide a correct account of the history
of their injuries and other maladieBaus, pior to any testimony, counsel must insure that
claimant is giving an accurate history of his injury and other aspects of the claim.

Inconsistencies or inaccuracies make the claimant look bad in the cothséedring
presentation.

Ofcoursea n i nj ur eodnselis juskteat: Soseone who is going to gmensel.
One valuable piece of adviosoachthe clientto curtail aspects of the cost of living so thabhe
shecan live on the TTD check duririge pendency of the litigaticand afterwards.

Counsel, in the course of effectively communicating whiiclaimant, must remember
that injured wor ker s Aseaabdvdinay eragoerate their a | roll er
complaints. For example, aapparently common complaint from a claimant to his counsel is
that the ADME [defense medi cal | avakemmgnirer | hurt
workerds mind the idea t hat mustfollow dr. Krasho mal pr ac
noted thatvith the claimant being so emotional, paim this contextandat other stressful
litigation momentg is likely to be magnified.

Mr. Krasno also recommendéuht,in the earning power assessment cabsesnjured
workers should be told to tell theeational expert to look for jobs that tverke feels that he
or she is qualified to perform and would enppyrsuingas a career.

Mr. Krasno, notably, pointed out that many claimants demand of their attorneys that they
Aget them drugs now! o Good alestphysicdamsyfar, howeve
propermedical management.

In the same sense, Mr. Krasno cautioned thasehection by claimant of the best
physician is critical not only MNMro. tKreas<d @d an,
consistent theme was that some physicians car

IIl. Insurance Underwriter -M’c
=
Ken Kunzmanpf MEMIC Indemnity, provided tips | — :

pointed towards underwritefsthat is, insurance professional""'
who insure employers and who are hence chiefly interested in prudent placement of insurance
andin encouragingafety to avoidclaims and litigation.

Mr . Kunzman admoni shed empl oyers, as a pre
course, the best way to avoid workersd compen
avoid accidents and injuries in the first place.
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Toward this end, his secong tivas that employers should orient new employees to
safety at the very outset of their employment
workplace. Toward the goal of creating a culture of safety, Mr. Kunzman recommended that
employeshav e fisaf ety ambassadors, 0 that is, empl oy
workforce.

Mr. Kunzman also set forth the common wisdom that all employers should have safety
committees.This not only accords the employer a five percent discount on premiunagdnt
serves the goal of creating a safety culture at the employment site.

Consistent with this theme, employers should also have a safety director. It is fine to
have committees and be familiar with safety promaosimategiesbut one museénsurehata
strong leader idriving the programMr. Kunzman also recommended that fidelity to safety and
safety protocols in fact be made a part of emplcyeedormance reviews.

Mr. Kunzman pointed out that mugyorkplacesafety material is in fadtee,and
employers should always be taking advantage of the same. (A member of the audience, from
Labor & Industry, pointed out that a lot of significant, up to date safety informiatios
PATHS progranii s on t he B®eeeauds website
http://www.dli.pa.gov/Businesses/Compensation/WC/safety/paths/Pages/defal)lt.aspx

Mr. Kunzman also recommended that all accidents be taken seriously and investigated
with meticulous attention to detail. The circumstances of the accident, based on such an
investigation, can be written up and studied with a focus on prevetygimilar accidentn
the future.

The speaker also recommended that employers should know, as intimately as possible, its
panel physicians. Li kewi se, panel physicians

Mr. Kunzman echoed the common wisdom of many decade ihave modi fi ed
p r o g r aomdescoptions should be on hand, also, before any injury and the need for
accommodations arises.

Articulating further common wisdom, he recommended taking advantage of the provider
panel whi ch gi vieogreapigyde cayedar thesfirstO0 days wtferclaim is
initiated.

IV. Empl oyer6és Representative

Mr. BobHilgar,t he wor kersdé compensation m
Services (a speciaeeds facility), presented tips valuable to other
employers. (He hathe advantage of previously working as an adjuster for
Sedgwick and CorVel.)

Mr. Hilgar set forth familiarisk managemerddvice: employers
shouldundertakeemploymenphysicals§y'f he used t hesoywotd fissueent hgt
workers can undertake the essential job duties of the proposed work. (The issue of the Americans
with Disabilities Act was not mentioned, but the speaker seemed to be taking for granted that it
waspostoffer, prework physicalsvhich are legitimate in the present day.)
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Mr . Hil gar also counseled that employers a
c omp e ns at icoldhandpadjusteerpsctations accordingly.

He al so recommended titsadrsshowdrkikow lreisiGsuredo mp e n s a
intimately, and shoultlave familiarity witht h e e m rokenasewelb I§this type ofleep
mutual acquaintandes pr esent , al | il ssues surrounding th
and mitigate costs. o

The speaker alsorecommend fkeeping t he i Ajegporside wor ker
individual at the employment site should, in his view, contact the injured worker at home at least
onceevery two weeks. Workers can his view,even be requested to come in to the plant for
reviewof work issuesand presumablyof the claim itself.

Like Mr. Kunzman, Mr. Hilgar recommended that panel physidmeave working
knowledge othe critical job duties of injured workers. Inded,recommended thatich
physicians have goodidea of theemployers with whom they have contrafdsmedical
servicedn advanceof injuries.

Mr . Hi l gar was robust in his advice that e
reporting of the injury. Good case management, in his view, starts immeditse|the
accident.

Addressing what he termed a sensitive issue, Mr. Hilgar believes thatquident drug
testing can indeed be advantageous and should be plaet idk management program.

After injuries and/or disabilities commence, an employer,raayart of the investigation
and ongoing claims handlingggitimately talk to ceworkers about the claimant and thena
fidesof the claim.Mr. Hilgar suggested that not all employees are patient with theiockers
who may be unreasonably extendthgir disabilities.He admonishedon this point,
Ainformation is power. o

The speaker alsstatedthat employers and their ageare weltadvised tdearn to work
with attorneys representing injured workegmployers shouldocus oncommunicang with
such injured worker representativiespursuit of the best possible outcome.

Once an injury and claim have unfolded, employers and carriers must be suredo advi
the IME physician of all critical data, with the doctor particularly being intimate withahee
of theacceptednjury.

V. Workersdé6 Compensation Jud (¢

The final speaker wabke widelyrespectedudge Joseph Grad
of the ScrantoWWCOA office.

Judge Gr adaj, oagably, waredar lawyergvas one
very familiar over the decadesttorneys bboth sideshould speak to
their clientsbeforehearings.Judge Gradys alarmedwhenac | ai m
lawyer existhehearingr oom counsel i ng hé s n
and | 611 svkapjustehappengdo vy 8 hhisundve been réawedbeforethe

now | e
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sessiondudge Grady also insisted that, for fhdgeto do a good job, thewyersmust have
been prepared.

Thejudge also encouraged lawyers to be communic#tmgtatus of litigation. Delayed
communication can mean a correspondiatay in the adjudication of casesvhich rarely
benefits anybody. Judge Grady set forth anathgeaspect of adviceln this regard,dwyers
shouldknowthe WCJ Rules. At this point, the Rules (some of which, this writer notes, are in fact
mandatory, have been around for quite some time. The Rules were tightened up in 1991 and
have been furtheefinedover the decades.

In some regions of Pennsylvania, the first hearing is in essence a pretrial.iftigcts
Judge Gr ad Manglawyaersadnadtprepae as effectivelyfor a pretrial as they would
for a session with testimony. Tpeetrial, however, is noa pro formaeventand should not be
approached by counsel in such a fashion.

Judge Grady counseled lawyers to be fairly formal agltlegin hearings. Lawyers
should identify themselves briefly and introd
lawyers should identify all individuals that the lawyer brings to a hearing. In his view, lawyers
shoul d fisay who etyh eay earoen | & amnbeesifyinge rtshdo an d

Thejudgeencouraged lawyers not to engage in usefgssformacross examination.
Such process does not advance a partyodés case.
under statement . 0

Pursuant to the furtherh e me of f ormal i ty, Judge Grady c
manners in the courtroomé. 0 | ntheey reamdootharl ar , t h
incontinent body languagde response to testimony or statements of other coilrmethejudge.

Thejudge wasin a similar veingritical of attorneys who engage in partisackering. Lawyers
should avoid personal disputes with other attorneys. And, in public, the lawyer in a pique with
regard toa contentiouslevelopment shouldinstead okoundingofi si mpl y fAbe qui et .

A good | awyer, in Judge Gradyébés view, is o
ot her parties who show a reflexive opitosi ti on
sensi bjuédge ¢ hercioep,l efited ybea esi st ant ?o0

Judge Grady gavexcellentadvice with regard to the conclusion of cases. Lawyers
should in this regardtakeseriouslythe process of submitting proposed findingawyers
shouldobtaina sample of a decision of thedgepresidirg overthe case, and follow his or her
format. And, of course, lawyers should remember the reasoned decision requirement. Effective
proposed findings flesh out the credibility determinatigkiger all, if the WCJ does not
undertake this task, and the etlside appeals, such latter party can argue for a remand based
upon the lack of reasoned decision.

Judge Grady finally gave a tip on the issue of WCAIS, that is;ah&roversiapaperless
courtroom system introducéa the Pennsylvania program. Judge@y is alarmed when he
hears | awyers exclaim, Al dondét do WCAI S. 0

His Nike-inspiredr e sponse: @AJust do it. o
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A SONG FOR OCCUPATIONS

CLAIMANT VOCATIONAL DEMOGRAPHICS
LITIGATED CASES HEARD BY WCJ DAVID TORREY
ALLEGHENY COUNTY, PA (MAY 2017)

A stapleofwor ker s0 ¢ o mp e i andsemipantopjd® ur nal i
is the dramatic change that has been occurring, and will continue to occur, in
our ¢ o u+mbkeupgdctire.j o b

At the College of Workersd6 Compensation La
2017), for example, Peter Rousmaniere showed slides demonstrating how work injuries and
deaths hae continually declinedn number due in part to the changimtaracteof the national
workforce. One of his slides, for example, showed that in threerisigloccupational
categories, sharp reductioofsthe sameas part of the overall employment marketp)duze
taken place between the years 1950 and 2005. These inéhatedcraft productior 5.1% to
3%; transportation/construction/mining/farming, 29.2% to 18.2%; and machineinget2t6%
to 4.6%.

Anotherslided e monstrated I mpressive evidence of
manufacturing economy to a service economyt984i For every ten manufacturing work
injuries involving at | east one dayésinl ost ti

2012 meanwhile, dr every two manufacturing lesime injuries, there were ten service sector
injuries.

Mr.R o u s masrconglete shides how can be viewed at this URL:
http://www.americanbar.org/groups/labor law/committees/wccom/archive/2017papers.html

In some regions, of course, even the service industry is taking a hitNe& ork Times
recently featured a story about how Johnstown, PA, has suffered in this rBgaftel Abrams
& Robert Gebeloffln Towns Already Hit by Steel Mill Closings, a Néasualty: Retail Jobs
(June 25, 2017), availablel@tps://www.nytimes.com/2017/06/25/business/economy/amazon
retaitjobs-pennsylvania.html

Perhaps the neweissue to be addressed in this discussion, meanwhile, is how artificial
intelligence mayender obsoleteven more jobsSeee.g, Elizabeth KolbertQur Automated
Future: How Long Will it be Before You Lose Your Job to a RoBet2NEW Y ORKER (Dec. 19
& 26, 2016), available atttp://www.newyorker.com/magazine/2016/12/19tautomated
future

An implication of this type oflata and stories that the éwer injuries that will take
place because of the changing workforoggans a smaller volume oésedor litigation and
treatmentbywvor Kk er s® ¢ o mp e n s a & coontry withfewey iajuriesrisan . Whi | e
inarguablegood, of course, a reduced praethas practical implications for lawyers and
agencies.
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Of course, many opinions exist on the issue of the shrinking workforce and how societies

and systems should react to the sa®ee e.g, Andrew McAfree & Erik BrynjolffsonHow

Many Jobswillb&Ki | | ed by Al ?0

I(Bunet2d) 2017Yavailabte atQu e st i on

https://www.linkedin.com/pulse/whow-manyjobs-killed-ai-wrong-guestiorandrew

mcafee?trk=emémail feed ecosystem digest-idrcO-

null&midToken=AQFjIHs34Fw8Jw&fromEmail=fromEmail&ut=3jR2Cmo3_M8nQ1

following table reveals the jobs of the seventy claimants who appeared before me in court for the

This writer has beemativatedby these discussions to examine the type of jobs
undertaken by the workers who have injury claims in litigation at the presentTimee.

month of May2017, along with the enterprise type for which they labored. The oS not

submit that this list is truly empirical; instead, it is simply a snapshot of the types of workers who

are currently having significant injuries which, in turn, lead tgdition.

Are these the types of jobs that 8exial scientists ancbmmentators believe will soon
becurtailedi or eliminated altogether?

May 2, 2017
EE | Sex| Occupation Enterprise
A | M | Auto mechanic Auto repair
B | M | Light labor, skilled Aluminum window and door manufactut
C |F Home health LPN Home health care (nursing)
D | M Retail (meat department) Grocery
E | M Carpenter Home remodeling
F M School bus driver Transportation
G | M | Corrections Officer Corrections
H | M Heavylabor, manufacturing Foundry
I F Fastfood crew member Restaurant
J M | Landscaping crew member Landscape and tree service
K | M | Truck driver Transportation
L M Forklift driver Warehousing (foodstuffs)
M | F Social Worker Home health care (hospice)
N |F RN Hospital
May 9, 2017
A F | Pulmonary technician Hospital
B M | Cook, industrial kitchen Institutional food provision
C F | Dollar store manager Retalil
D F | School bus driver Transportation
E F | LPN Nursing home
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F M | Security guard Steel mill
G M | Carpenter Home remodeling
H M | Auto mechanic Auto repair
I M | Apprentice plumber Plumbing
J M | Industrial plumber Plumbing
K F | Medical Assistant Hospital
L M | Beer Driver/Delivery Wholesale liquor
M M | Larry car operator Steel mill
N M | Auto mechanic Service station
May 11, 2017
A M | CNA Longterm care
B F | Caregiver(special needs adult) Home health
C M | Police officer Law enforcement
D M | NFL football player Professional sports
E F | Childcare Churchbased childcare
F M | Grinderoperator Manufacturing (custom springs)
G M | Mechanic/construction worker Construction contractor
H M | Janitor Contract cleaning
I M | Sign installer Commercial cleaning
May 16, 2017
A M | RN Hospital
B M | Warehouse receiver Computer Sales and Repair
C F | Baker Restaurant
D M | Roofer Roofing
E F | LPN Hospital
F F | Janitor Senior care
G M | Delivery driver Wholesale foods
H M | Youth counselor Municipal health and welfare services
I M | Professional hockey playéminor league) Professional sports
J M | Industrial sales Oil & gas supply
K F | School van driver Commercial school busses
L M | Truck driver (18wheeler) OTR Trucking
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May 18, 2017

A M | Skilled labor Manufacture/supply refractories
B F | Life skills trainer (TBI patients) Private social services
C F | Bus driver Transportation
D M, | Residential counselor Private social services
E M | Custodian Church
F M | Bartender Tavern
G M | Truck mechanic Wholesale food distribution
H M | Security officer Security Services
I M | Trashthrower(helper) Sanitation
May 23, 2017
A F | Supportive housing associate Social services
B F | School van driver Transportation
C F | Hotel room attendant Hotel
D M | Triaxle driver Steel mill support
E M | Trash truck driver Sanitation
F M | Cook Restaurant
G F | Patient transfer agent Hospital
H M | Patient transfer agent Hospital
I M | Steelworker Steel mill
J F | Veterinay tech Veterinarian Office
K M | Mechanic Amusement park
L M | Car detailer Auto sales
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NOTES FROM A SEMINAR

THE ABA WORKERSOG COMPENSATI ON S
CLE, PHOENIX 2017

UNDOCUMENTED WORKERS,
COMPENSATION COMMUNITY DIALOGUE,
TRAUMATIC BRAIN INJURY, CASTELLANOSé
AND THE BEST OF THE REST

ABA Wor ker sé6 Co mp e n8VateriCol PhGenixn Ad, Marck H8, ROIL7d

papers available at
http://www.americanbar.org/groups/labor_law/committees/wccom/archive/2017papers.html
(Last visited March 27, 2017); brochuaed summary:
http://www.americanbar.org/content/dam/aba/events/labor_law/2017/03/work/mw2017wc_broch
ure.authcheckdam.pdf

TheAmer can Bar Association Workersd6 Compensa
and Employment and the Tort, Trial and Insurance Practice Sections), recently convened their
Mid-winter CLE in Phoenix, AZ. The sessions extended from Thursday, March 16, 2017 to
Saurday morning, March 18, 2017. The conference was attended by a few logistical glitches, but
those irritants were easily trumped by the flood of information and ideas that the gathering
provided!

. Undocumented Workers

For my part, | presented, part of a panel headed by Kansas lawyer Kim Martens, a
paper on workersé6é compensation rights of wundo
project by a talented Pitt Law student, Justin Beck, who is going into our field. Quritem
paper, whth analyzes the issue, and which collects current press accounts and academic
commentary, concludes with a fifgtate comparative table. It is posted at the public conference
URL (see above), and alsovatvw.davetorrey.info

As far as | can tell, 3states now have authority holding that an undocumented worker
can be an employee for purposes of workersod c
and one (Wyoming) cromilsoyeeso siulielreveskre wakanp Iso yier
was documented. The total equals 52, as | am including D.C. and the LHWCA. Not everyone,
notably, categorizes the states the exact same way. Attorney Gary Wiltkegtknown as a
national subrogation expdrthas a new online table out (cited in our bibliography), with slightly
different results.

The big issue, nationwide, is in fact not the basic issue of employee status, ddetite
to which such workers are entitled to benefits. Maates, including my own (Pennsylvania),
maintain the rule that an injured worker is disqualified from total and partial disability once he or
he is cleared for work. Not all states, however, are so restrictive. Our neighboring state of
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Delaware is an exaple. There, the employer still has the burden of showing resolution to
partial disability.

Of intrigue was the commentary of the two-agtch injured worker lawyers, from
Phoenix and Tucson, who were on our panel. In Aazoo statute or common law declaration
exists unequivocally stating that an wundocume
compensation purposes. One of these | ocal p a
neutral o on tihees sasue,saind botdvei d the wor ket
undocumented workers are laboring in Arizona, this custom and practice seems quite
remarkable.

[l. Keynote Address on the State of the Program

The first session was in fact a Keynotddiess by Bob Wilson, the principal of
workerscompensation.com (an information aggregator), and &ma@Nn blogger about

workersdé compensati on. Though not a | awyer,
customs, and practices that surround iblel f It is notable that he conspicuously refers to
workersd compensation not as the practice, pr

Mr. Wilson discussed the progress of the Wilkk@amgham Summit which has been
carrying on a dialogue aboutthadt e of wor kersdé compensation f ol
the three critical areas all Summit participants believe need serious consideration are benefit
adequacy, regulatory complexity, and the chronic problem of worker delays in receiving
treatment.

Overinvolvement of lawyers in the system is usually highlighted as a concern in system
evaluations, and this issue has been advanced at Summit meetings. Of course, excessive attorney

activity in compensation systems has been remarked upon forofverf@al cent ur vy . (I'n
study of the Pennsylvania system, critics complained that too many workers had their benefits
reduced by attorneyods fees.) The irony, Mr.

the area of benefit adequacy, regulatoomplexity, and delays in treatment, itasvyerswho
are typically brought in to address the issues.

On the topic of | awyers, Mr . Wil son spoke
system in the Canadian province of Saskatchewan. There, a governmental Board runs the entire
system (a Afundd arrangement, asoardilhas Ohi o and
commented to Mr. Wilson th&eruns thewhole operatior(though in a ribald moment, this
of ficial used the term Ashiterooo0o to define t
Reportedly, no interloping attornegsall are involved in the Saskatchewan program.

Mr. Wilson posited, notably, that in American systems, wperate insurance
underwrites the entire o p-profiasystemrattornéyb[actugllg] ar e
keep everyone honest . o0

He al so remarked that Aworkersd compensat.i
delayinmanyaredsof t en i ncluding benefit delivery. i
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comp. 0 He suggested that thofketlhé alsuimvol vEl
system is problematic: with bureaucracy and the churn of other system participants delaying
decisionmaking, items like the almportant prompt delivery of medical care can be greatly

prejudiced.

Mr. Wilson seemed frustrated that, giés the ongoing dialoguewhich had its genesis
in criticism of retractive reforrii 2017 had opened with the states of lowa and Kentucky
proposing more of the same. For example, he noted that in lowa, a bill is pending that would
have that state joinlote r s i n requiring a Apredominant cont
instituted, in order to limit aggravation injuries. This lowa proposal struck him as a depressing
Arreuno that seemed not responsi vee Wilsonmositétd t o t h

that this type of continuing retractive propo
i nsanity. o
A frequent theme of Mr. Wil soifinthar t hat wor

bureaucratic/oversight rolésneed to exeise forbearance and be less arbitrary in their
administration of the laws. At least one state agency apparently features a bureaucracy
displaying little flexibility; for example, it imposes oppressive fines for technical infractions
relating to benign regrting protocol infractions.

Mr. Wil son again endorsed the spirit of th
delayin-treatment problem by obliging group health insurance payers to pay for treatment
during any dispute in the compensationmealln my state, Pennsylvania, this has been the rule
by order of the Insurance Commissioner since 1991, though it has never been officially codified.)

Is the system broken? Wilson believes not, and he submitted that 85% of claims are

handled withoud i spute. 1t is the Aten to fifteen perc
Though not broken, Mr. Wilson reiterated his
compensation should be altered. Tooomuch emph
another goal of the system: the workero6és reco

Compensati on ARecbverfAtt,e Wor ker s o

Mr. Wilson also expressed frustration that injured workers do not understand how the
system wor ks, i a nidg dvat is, groactige comandinicationb In bght oftthis
|l ack of injured worker sophistication, changi
Agoal i n mind. o0

To a great extent, a lesson of the three WHsangham Summit meetings is that too
many members of our privatelyn der wr i tten system dwel | in Akn
believes that greater connections among members of the field, and consequent better
understanding among system participants, would improve the siysikay, theindustryi
immensely.
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[1l. Mild Traumatic Brain Injury

Another presentation dealt with mild traumatic brain injuries. This topic is very current at
workersodé compensation seminars, particularly
the study of concussion injuries. In this presentation, the speakehe Chicago
neuropsychologist Dr. Robert Heilbronner. The doctor noted at the outset (perhaps sugorising
some of us!) that the field of neuropsychology is actually not recognized formally by state
licensure agencies, except in the state of Langsi

Concussion Syndrome and Insufficient Effo
of one of his articles, 0 NeurRepsspyocrhsod o gHtcca.lo
at volume 23, pages 109329, ofThe Clinical Neuropsychologist

Dr . Heil bronnerés speech was provocative
rt
I

Dr. Heilbronner is a treating neuropsychologist, but he also undertakes independent
psychol ogi cal examinations (I PEG6s) . He had s
surrounding the same. |l ndeed, mttebfhisf t he do
session: talking about how he addressed, and reacted to, IPE claimants who undertake
insufficient effort during the exam or are ou
noted that he is cauti ous dab oiunte uursoipnsgy cthhod ofigh s
sued for saying a personal injury claimant 1is

On a miscellaneous note, it is interesting to this writer that the defense, in Pittsburgh,
rarely utilizes neuropsychologists for the concussion IME processally, the IME in a
concussion case is a conventiondtyined neurologist.

Il n any event, the doctordés comments were f
not want claimant attorneys at the neuropsychological exams that he undierakesll he
abide video or audio recordings of the IPE. He insisted that test results can be affected by these
intrusions. If he has been employed as the IPE doctor, and the lawyers and/or the court insists

that the cl ai mant 6s | thdwmyé&om the aase. liis nofabledlmtchea t , h e
has authored an article addressing the issue of layperson attendance at such exams. The doctor
referred to such individuals as Athird party

can be found at thfollowing paidcontent link:
http://link.springer.com/referenceworkentry/10.1007%2FO-AB7-799483 1031

The doctor repeated the familiar wisdom that the regority of mild TBI victims
recover.On this point, he warned against treating physicians catastrophizing head injuries by
declaring to workers, Ayou will never work ag

Nevertheless, it is true that 10% of concussion victims do not enjoy resotiitiheir
conditions. He referred to these individual s
are legitimate: it is just that other conditidnpreexisting or subsequeintave now intervened
and are the true cause of impairment and disabiAnother part of this 10% population,
however, are indeed complaining of persistent concussion symptoms because of secondary gain
considerations.
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The doctor admonished us that workers can have both concussion and the psychological
condition of postraumatic stress disorder. He used the example of the many soldiers of the
Middle Eastern Wars who have returned with precisely these two conditions.

Addressing the occupational hazard of concussions among football players, Dr.
Heilbronner stronglymplied that Chronic Traumatic Encephalopathy (CTE), is-ak&gnosed
and had become exaggerated. He rejects the supposition that the condition is empirically proven
to be endemic to football players. There are simply not that many football playeedfinst
place, he argued, that have the condition so that an epidemic may be declared.

Surely another implication of his cynicism, however, is that siegleode concussion
victims are in a whole different category from football playewgth their frequent collisions
and other head traumas.

IV. A Firsthand Account of the Florid@astellanoLase

Another panel discussed the dramatic Florida cagiastellanos v. Next Door Cd.92
S0.3d 431 (Fl. 2016). Here, the Florida Supreme Court stralckvn as unconstitutional a
statute which had in general | imited attorney
(JCCb6bs) from considering any enhanced fee giyv
Lawyers could not charge above the scafgardless of the complexity and extent of the
litigation.”

The discussion was particularly interesting because the prevailing attorney, Mr. Mark
Toudy, was on the panel. Mr. Toudy described the litigation in meticulous detail. That review
was invaliable, because tl@astellanopinion is cursory on the facts and does not even state
how the claimant became injured. Mr. Toudy, however, explained that the injury occurred when
Castellanos was assaulted by a coworker in a dispute over a tool. Thatdiastwas for
medical only; yet, the employer vigorously contested the claim in court.

Ironically, only $800.00 in medical bills were at stake, and the JCC, in awarding the
claim and finding compensability, awarded a fee that, when divided by therctkan t 6 s hour | vy
time, computed to compensation in the amount of $1.53 per hour.

The First District Court of Appeal certified the case to the Florida Supreme Court as one
worthy of consideration. The high court accepted the appeal, but it rephraselighéhs court
conceptualized the question as whetherthreinf ect Aunrebuttabl e presun
reasonableness, as calculated by the sliding scale, violated the U.S. and Florida constitutions. Of

"SeeFLA.STAT'A 440.34. Specifically, the act provided that 0jJ
compensation claims for benefits secured on behalf of a claimant must equal to 20 percent of the first $5,000 of the
amount of the benefits secured, 15 percenhefriext $5,000 of the amount of the benefits secured, 10 percent of

the remaining amount of the benefits secured to be provided during the first 10 years after the date the claim is filed,

and 5 percent of the bFmedmptesummansae David B.3drreyebawren@e Dy ear s . 0O
Mcintyre, Kyle D. Black & Justin D.BeclRecent Devel opments in Workersd6 Compe
Liability Law (Survey Issueb2 ABA TORT TRIAL & INSURANCEPRACTICE LAW JOURNAL 709 (2017).
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course, perhapstheveor di ng was prlescpeasumpti roedatamad u.
in the law.

TheCastellanogdisputeMr . Touby asserted, was the <cl as
factso to take on appeal. He al ®ssentalobmi tt ed
appeal. I n Mr. Toudybés words, fAwe woallowd | ose
this [that i1s, the current fee | imitation st a

Mr. Toudy went on to explain that the Supreme Court, answering its own question, struck
down the sliding scale, and | ack of any <coll a
process rights. Recei vi n g rightpandkaeefoemdwhichoempvesn s a t i
representation in a complex system to vindicate sucthaaganstitutes a due process violation.

Mr. Toudy explained that the high courtods dec
unconstitutional . o

The attorneyds fees di scus s Castallanowast i nued.
decided, the LDCA issued a ruling irMiles v. City of Edgewate90 So0.3d 171 (Fla. 2016).
That case dealt with a different, but related, issue. The Florida reform noted above provided that
it was not only forbidden, but a matter of criminal infraction, for an attorneycemve any fee
over the sliding scale schedule. Thus, although not a terribly common practice, lawyers could not
take retainers. The restriction made it difficult for such things aditigaitive consultation
sessions to be billed. Tiviles case was ulthately to hold that the law was unconstitutional in
this respect because it violated the right to freedom of speech. Currently, as a result, attorneys
can charge fees as they please, constrained only by the familiar disciplinary rule addressing
reasonableess.

Now, a conundrum exists. Because the sliding scale has been abolished, and freedom of
fee contract exists, some lawyers are actually assessing a 25% fee. Indeed, according to the
panelists, this significant fee has quickly become standard ashout (lump sum compromise
settlement). Florida judges vary in their rulings with regard to whether or not to approve a 25%
fee; some apparently refuse to do so. (Since the seminar, legislative proposals onfees post
Castellanoshave been advanced in thlerida legislature.)

V. A Top-Seven List of Further Points of Intrigue

Here are some further points | found intriguing and/or new from other panels at the
conference:

1. Professor Emily Spieler of Northeastern University Law School posited that in this era of
retractive reform, and outright reaction, it is often not unions that represent the interests of

injured workers but, instead, lewage groups. These enterpridédse those active in the

restaurant work and housekeeping fields, have a concern about work injuries and how they are
compensated. I n a 2016 New Mexico case, the
restriction on i nj ureeodtfromdhe kagitionablabor movenent,dbgt f ee s
from a social justice orientation. (As to the case Rsmdriguez v. Brand West Dajr§78 P.3d
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13 (N.M. 2016)).

2. One speaker suspected that under the Trump administration, Republicans will (jhst like

prior regime) want to keep the Social Security Disability Insurance (SSDI) program from going

broke. As part of that goal, Congressional and White House actors alike may be hostile to
systems | i ke workersd compermdatyiears. i nThihse iwsor
compensation system are deliberately seeking
and onto SSDI.

3. A member of one panel complained about a
to adequately address critiquifshe purported atrophy of state systems. One of his panel

members, however, rejected this analysis. He posited that when either Congress and state

| egi sl atures |l ook at workersdé compensation 1is
step up® the plate and educate lawmakers.

4. Another speakére c hoi ng virtually everybody el se in
communityi posited that, with the advent of electronic medical and hospital records, the

Aqual ity of [suwacpporecornds pasreot e (This wr
incoherent to the layperson.)

5. The chair of the conference, attorney Jane Stone of Texas, stated that her state was applying
the AMA Causation Guide@he EBMinspired text), as part of¢iir law. A panel discussion

which followed suggested that many individuals are not aware of that book. (In my state,
Pennsylvania, the courts, though not adoptingthesation Guideas authority, have

referenced it in opinions addressing our firefiglu@usation presumption.)

6 . One cl aimantsod | awyer posited that in her
Abi g boxd orthopedic groups. The speaker took
likely than others to return workersumrk as soon as possible; in her view, they are in effect

|l everaged by their employer/ carrier contract
I

ooseo from disability in order to receive re
herst ate, the treating/listed doctorbés deci si on
solicit:fai dctddly maME. O (I'n Pennsylvania this

7. In a discussion about the role of insurance brokers, one prominent aitotimepudience

opined that such players can be hard to deal with in the context of litigated cases. Brokers,

notably, may have significant influence in states where an employer (as opposed to just the

carrier) must agree to compromise settlements. kanB-rancis, an insurance executive who
attended the conference, expl ai froeténdofthen any ev
system, and they really dbackén fu ntdheer sctlaanidm weh aath
money goes out the door.

VI. Conclusion

A tired axiom of workersd compensation | aw
happens in other states is irrelevant. This dictum, however, constitutes egregious error. It is both
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educational and enriching for lawyers and judges to be aware of what is unfolding in other
jurisdictions. As fordefensdawyers, in particular, many insurance professionals can sniff out, at
300 feet, the attorney who possesses only superficial systaowdddge. Of course, that

hazard must be avoided. Attending seminars like ABA Phoenix 2017 will both take the lawyer
to a warm and sunny venue and deliver to him or her the knowledge that will make for a well
rounded and sophisticated professional.

BOOK NOTE
A WORK I NJURY AND I TS TREATMELWETTINGBGOPHI LI P R

LETTING GO
by Philip Roth
Library of America. 1962, 2005. 659 pp.

I n the 19706s, when | iberalizing re
time, injured worker freedom of choice of physician, that development was
seen as a significant victory. No longer would the worker be stuck with the
= Acompany doct otphySician,twhose ciedential®erénet p |l an
> always the besind who, perhaps more importantly, was inherently conflicted.
" With freedom of choice, a working class individual could receive the same
type of medical services as did his middlass neighbors avieblocks over.

As the sociologist Elaine Draper noted in her bddie Company Doctor: Risk,
Responsibility, and Corporate ProfessionalifRussell Sage Foundation 2003), these doubts
about the quality of the c¢ompaftanyenjajedswecer (t he
longstanding. Draper also pogatout that the subject of the company doctat been treated in
literature and in film.

She doesndt nmRRmitliiom, R dtolvekisag &g publshted im10% e |
In that book(as | recently learnedife company doctor received what is suredynost negative
depiction in literature.

Rot hés |depicgthetravailedf the early adulthood of three highly dysfunctional
Jewishyoung people (a married couple, Paul aitabl; and Gabe, a former infantry officer), in
the years immediately after World War II. Among the many summits and valleys of their road
towards stability is theupremelyunstableLi bby és wunpl anned pregnancy.
forces the pair to drop oof graduate school arggntence®aulto a place on the assembly line
of aDetroit Chevrolet Plant. There, distractieg his ruminationgrom his task of bolting car
trunks, he suffers a serious gash to his wrist and is dispatched to the plant infifimary, the
physician, Dr. Esposito, stitches the wound.

And gives Paul the name of an abortionist.

Thistheretofore nortonsidered option launches the couple intorault of emotion and
decisionmaking. The preliminary trip to the office of tabortionist Dr. Smith,a D.O.T a type
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of physicianthatalso gets bad plays horrifying (the doctor is a cold corporate executive type
and his nurse anestiw is obese and smells bad). The fee, meanwhile, is $450 and will deplete
their savings. Worse, an officious neighbor discovers their plan and threatens to report them to
the police. In the endRaul and Libbydecideg ill-adviedy, to go through withtie procedure
Therest of the book portrayke already unstable Libby suffering the consequences of the
mistake.

But in the short tuwep nmi gihterteo itsh e acud Mpafy lc
everything worked out? Wife all right? Satisfied? eFirHe did not mean to pry. Only one had
to check on Smitty. He fed the osteopath patiemtenost one a monthbut still it was wise to
keep an eye on the fellow. Every once in a while Doctor Tom seemed to forget about slipping
Dr. Esposito his fewidrcks. You know what | mean? Not an entirely professional group,
osteopat hs. And howbé6és the wrist?0o

A contemporary review can be found at
http://www.nytimes.com/books/97/@0/reviews/rotHetting.html See also
https://www.loa.org/books/23hovelsandstories19591962

RECENT ARTICLES OF INTEREST

1ATop Subrogation Mistakes, 0
https://www.workerscompensation.com/news_read.php?id=26290&tyfetay 25, 2017)

A staple of risk management advice that lawyers have long
given claims adjusters is thi@iey should be serious about, and
| attentive tothe potential for subrogation on claims. That advice was
 provided recently at a conference by the top experts in this particular
# niche of the field, including the subrogation guru Gary Wickert, Esq.,
of Michigan.

A top 10 summary of the panel ds comments h
website, as reproduced on workerscompensation

1.Don6t del ay i n engagi ndrhesadjusteriwieodsdigu br ogat i on
ignored by claimant or his counsel regarding a third party action, or potential for one,

should not delay until the $hour to take action on a possible subrogation action. The

risks of delay are that evidence may be hard to collect and thetiort siatute of

limitations may expire.

2. Scrutinize the accident/injury circumstances to discern whether a tipadty action,

and the potential for subrogation, are presenf.necessary, recruit counsel to assist.
AAttorneys, 0 tihthea veeu trheccrosv edeeadl asriez,abl e amount s
cases which initially appeared to [featur e]

3. The subrogation investigation must be immediate and meticulolibe days right after
t he casualty, the taa tphootresntiinasli srte c oivaerey .tche Kk
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4. Avoi d Discouont SHuvbernodgoartsi on | awyers who pr ome
advertising a small fee should be avoided.
speedd and may hence not be as thorough as t

51 f plaintiffds counsel i's protectiThgg t he ca
aut hors recommend the carrier have its own ¢
inference.) After all, no lawyer serves two masters! If plaidtiffsc ounsel does t ak
this role, a contract should exist, fAspellin

6. Beware the subrogation waivers you may have agreedtsureds sometimes ask that

the carrier waive its right to subrogation and, when the cagrees, it demands a

premium enhancement. If the carrier has allowed a waiver in a case, so be it, but the

aut hors point out glumly that such waivers d
recovery. o However, t heyunddtakenwheasuenh t hat gr a
waivers are given. The language must not be so broad that it allows the insured to be

impleaded. When that happens, exposure could follow for the carrier under Part 2 of the

policy (Employers Liability).

7. Any required notice rulesnust be promptly satisfiedAs far as the authors are

concerned, all potential thiplarties should be placed on any required notice of potential

suit. Also, for state or municipal liability to accrue, many laws require that notice be

provided. These tice limits may be shorter than the actual statute of limitations. Also,

fistates often have required language for the notice letters and if you do not follow this
precisely your potenti al recovery could be b

8. Consider the potential situs of thiird-party action. Laws of the various states differ
with regard to the cognizability of subrogation claims. As Mr. Wickert has observed
elsewhereecently, for example, some states do not allow subrogation until the injured
worker/ plaimadd fwhalse b&een

9.Dondét rush into a subrogati on Tweauthoessr i n t he
assert, ACarriers are too quick to waive |ie
down a reserve.o The | i mentcalaferclosadasee , and re
evaluation. They counsel, fiDondét give up al

10.Hire the right expert If the carrier is to be in charge of the subrogation suit, the
correct expert must be retained. In this context, of cothieaight expert is the physician
(typically) who will, indeed, be prepared to testify in civil court.
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| 2. Jeffrey Austin White, Insurance OnDemand: Are You Ready for
Disruption?, IAIABC Perspectives, p.8 (March 2017).

In this note, theechanalyst Jeffrey White introduces readers to
coming innovations in the insurance industry for which, he says,

e members of the workersd compensatio
These innovations in insurance placement, claims adjustment, and payments gressidtke
by computer technology and, more immediately, by advances in artificial intelligence.

The innovations are the subject of an exploratory program known as the Blockchain
Insurance Industry Initiative, or B3i, organized by insurance giaalisding Allianz and Zurich.

Their goal, White states, is to fAexplore the
serve clients through faster, more convenient
So, what i s Abl o créliablesource ed@amst hrad |l ag yid? ocAkc ha
Adi stributed database that is used to maintai
bl ocks. 0 A Adistributed | edger,o similarly,
synchronized digital data geographicallys@d acr oss mul ti ple sites,

How would insurance utilize such technology? White explains that these technological
advances constitute fia new way to store docum
workflows without the red for central authority or intermediary. In the world of insurance, it is
being considered to facilitate payments, collect premium, process claims, store policies, and
execute contracts. It allows for the automation of business processes typicaliyethbpa
company but without the overhead of empl oyees

Of course, Bitcoin is the classic blockchain technology product with which most are
familiar. Seehttps://en.wikipedia.org/iki/Blockchain (this notealso briefly referencing
insurance).

E-technology, the author details, has in fact fostered the development of at least four

i nnovative insurance model s. These are (1) i

ABoulwyMany, 0o whereby insurance agents fAscour t

similar lifestyles, and offer them corresponding insurance; (3}t@deeer, a modern form of

mutual insurance; and (4), the most futuristic, Decentralized Autonomous OrgarszZ&iA0)

T a form of peetto-peer insurance, but whigliminatesany central insurance company and is

entirely managed, anonymously, over a fAblockc
Wh i tm&jérsheme is that these concepts are not receptive to insurance regulation.

This is particularly true for the Bitcoimt y| e DAO. I n fact, the DAO i

and hence fAit would be extremely sdnctibrfsi cul t f o

because it is anonymous ¢é and technically dif
It is in part for this reasonthe problem of regulation that White states, in his

conclusion, that these insurance innovations will be delayed in their introductiontmtinek e r s 6

compensation market. Technol ogi cal i ssues ab
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open to s;hasbphidaitaated Astandal one -l atform
peer network in the insurance figjJd a nd t h e nfiof dooperadtiendslowa adaption of

technology, long tail nature of the claims, and the huge amount of regulation in the industry will
continue to temper true innovation in the wor

White says donot | ioaukfield for anothehtbreegeais huh withat i o n
this parade of obstacles, one senses that, for better or for worse, the wait will be much longer.

See alsd&evin Aang & Ali Safavi,Blockchain is empowering the future of insurance
TeECHCRUNCH (AOL, Inc., OctobeR9 2016), available at
https://techcrunch.com/2016/10/29/blockchmiempoweringthe-future-of-insurance/

3. Bruce C. Wood,What Are thePublic Policy Implications for Alternative or Non
Mandatory Work Injury Compensation ArrangementsiAIABC Perspectives, p.24 (March
2017)

In this new article, the American Insurance Association official Bruce Wood (now retired
but working as a consaltt), takes his turn in critiquing both egait and the nossubscription
plans which have become popular in Texas. Mr. Wood succinctly sets forth the familiar,
persuasive arguments thataput def eat s t he workersd6 compensa
workers (within a particular state, in any event), with equivalent injury recoveries; (2) promoting
safety via experience rating; and (3) affording due process through independent adjudication via
state agencies and courts, as opposed to internal empbngs. See Bruce C. Wodlthat are
the Public Policy Implications for Alternative of NdMandatory Work Injury Compensation
Arrangements?AAIABC PERSPECTIVES p.24 (March 2017).

A prominent aspect of his criotoptout sm i s t he
promoters. AWhat is the soci al cost, 0 he que
effectively rewards employers for refusing to assume the costs of protecting its workers,
including survivors, from the financial travails of worljury or death, by permitting them a cost

advantage over the competitor subscribers to
defensible result of the free market?50 Wor ke
product, with its merit judgkby cost alone. It is a system of social insurance governing
relationships between and among empl oyer s, em

An i mportant part of Woodo6pgromotompurpasdolthey f oc
law. He explainstha cl assi fication and experience ratin

subsidize injury costs generated by | ess safe
subscribing, there is no experience rating system. Furthermore, if substantial numbers of
empl oyers do not participate, workersd compens

empl oyers remailsongbywndet paéti EApating, empl
experience can 6dumpdé their badncesofpaenore ence an
hazardous workplace. 0
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4. Peter RousmaniereWh en | njur ed Wo rddlAIABC JDURNRIO G5 (2T1M)a i m
available at
https://iecdp.files.wordpress.com/2011/08/journal fall2010 complete publication1l1.pdf

With the important 2016 titleThe Myth of the Litigious Society Why We Dondét Su
(Chicago 2016)Professor David Erd publisheda book on the widespread phenomeabnon
claiming in the sphere of personal injury. (I reviewed that book iD&oembel016 edition
(#128)of this newsletter.)As it turns out, empirical studies show that the common wisdom is
incorrect: most Americans do not sue at the drop of alhdeed, the contrary is true: many
individuals, even with serious injuries, do not pursue the responsible tortfeasor.

The thesis of the Emfjbook was foreshadowed, for purposes of our field, in 2011. In
that year, the journalist Peter Rousmanierdipbed hisessayVhen | nj ur ed Wor ker s
Claim, in thelAIABC Journal

Rousmaniereb6s article is a review, evaluat
He finds that literature to be compelling and, while he states that the precis# leve
claiming is impossible to discern, he believes that this pattern of behavior is common and calls
into question the integrity and perhaps even the reason for being of the system. The lack of
claiming when it comes to occupational diseases iscpiéatly troublesomeThe author
publicized at least two studies that have since been the togigcossion withithe community.
One study showed that many workers who suffer amputations have their medical expenses
sponsored by group health insurarene] another showed that many roofers who sustain nail
gun injuries, never receive catattle ambiguity as to causation usually surrounds these types of
injuries, but many, nonetheles® not seem ever to be the subject of a comp claim.

Theissueofonc| ai mi ng has al ways been present in
compensation systemAs a lawyer, | encountered many instances of volunteer firefighters
failing to prosecute even obvious trauma cases. They failed to do so largely because of
ignorance ofhe law, the availability of collateral insurance, and a desire to not rock the boat. In
addition, many such workers would obsequiously roll over as soon as the insurance denial was
issued, regardless of whether the denial was legally cognizable.

As adefensdawyer | wouldalso, in generaktrategizeon occasiorwith adjusters in
ambiguous factual and legal situations to deny the claim and placeiimthjeur e dcowb r ker 6 s
the decision on whether to seek legal counsel and pursue the clasnmBbdy, this practice
which is in fact universakliminates many claims from ever being pressed beyond the reporting
stage.

As a judge, meanwhile, | see many cases where the claimant was going to walk away
from an obvious injury cases (like framr auma, or poi soning) and fdea
leveraged to pursue claim petition litigation because of medical bills. Many a compensation
claimwould never have been pressed were it not for the remorseless demands of prthwders (
E.R. theMRI vendor,the PT folk), thatheir ofterconsiderable bills be satisfied.
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Finally, both as a lawyer and a judge | have always been impressed that some workers
walk away from injuries sustained in fault situatidilee horseplayunable to conceive #t they
are entitled to insurance benefits when they have culpability in the irjuiged, @ occasion |
see Afighting, 06 Ahorseplay, 0 fAempilabnpree di d no
cognizable for adenial. | am seeing these denialscofirse because the worker then lawyered
up andpursued the issueYet, | sense that for every tenaciditgyant there is anothgooor devil
of a workmanwho acquiesced in the denial and decided not to piestaim further.

Rousmaniere, for his part, identifies a number of major reasons that he believes injured
workers do not claim. He notes that in academic literature these factors are referred to as
Afilters. dheyindsde any event,

1. The sophi s tieftoaacollateral beoefits kke grosip hieadth, sick
leaveand | ong term disability, wild.l be superi

2. Peeiinfluenceat the worksite not to claim, due to pressure to meet a
managemenimposed incentive program, or due taodmld-fashioned
Abravado. o

3. Fear of retaliation by management.
4. Worry about bei

n
process, as workers
portrayed. O

g driven into fAan exhau
60 compensation is of¢ten

5. Ignorance surrounding tlaeailability of benefits.

6. Late manifestation of injury or diseasdich makes it impractical tpressa
claim.

Rousmaniere recommends that state agencies be proactive in studying the issue of non
claiming,and hevoices frustration that no interdsis been shown by such state officialbat
frustration may have to endure: the business interests that have a voiceviertiieregulatory
process hardly desire wo mprlomotingolaims. meny evers,at i on a
Rous mani evatiend and adbosaeyrare essential to those who desire the system to work.

5. Margaret H. Teichmann, The Burden of the Bargain: Revisiting the Predicament of
Meshing Workers6é Compensation and Tort Law in
Aligning Liability with Fault, 3BELMONT LAW REVIEW 259 (2016)

The intersection of an injured-parimpit oyeeds
rightsi how that interface works, and how the equities are best balan@sllong been the
subject of academiand practical study. Under the Pennsylvania practice, most lawyers know
the essential rules by heart. In this regard, the injuredexaX is the case universally, can sue
a third party alleged to have been culpable in causing the work accidenthir@hgarty,
however, cannot implead the employer, even if alleged to have been nedliggndorn v.
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Consolidated Rail Corp465 A.2d 609 (Pa. 1983 hat sameallegedlynegligentemployer,
however, is fully subrogated to the employeebd

In this new article, the author conducts a comprehensat@nwidesurvey of the issue.
She identifies the various approaches that have been undertaken over the decades by various
states and critiques their strengths and shortcomings. She focuseslgoston what she
perceives to be unfair results when the employer (as in Pennsylvania), cannot be joined and fault
is hence not appropriately apportioned to it in the thady action. The author concludesr
impressivareviewwith a bold proposadf her owni which she sayslaimsbalances the equities.

ARTICLE & DOCTRINE REVIEW
CLEARED FOR TAKEOFF:

THE EXPANSION OF AIRPORT -OWNER LIABILITY
TO VENDOR EMPLOYEES

by Justin D. Beck, J.D.
Law Clerk, Thomas, Thomas & Hafer
Pittsburgh, PA

Varyn G Jorgensen & Hunter G. JeffeBa mned i f You Do, Damned i f
Expansion of Tort Liability to Airport Owners and Operators Who Regulate Airline and Vendor
Operations 81 JOURNAL OF AIR LAW & COMMERCE 631 (2016).

[. Introduction

A recent article, published ihe Journal of Air Law and Commercexploresand
critiqgues arend said to be growingyherein employees @firport vendosubcontractors seek
bot h wor k er sfiom tharimpnediate amployer and tort remedies against airport
owners and operatqrheorizing that the latter are third parties.

This situation has significant implications. In this regafterg in the agreement
between the subcontracteendorand airport, anndemnity clauseesults in the subcontractor
bearing ultimate responsi bi |l it yandanyresulirgtolt t he
damages.

The authors of the article argue that this cumulative liability has led to an eodsion
wor kersd compensation policy goal s. I n the co
employment, the traditional insurance modevo r k er s 6 dasofr@Irseyestticted n )
employer liability to lost wages anlde cost of medical care. Now, with the growing trend of
indemnity clauses, employers are experiencing the increased costs of tort damages arising out of
the same events.
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Il. Background

Airports represent a unique challenge in workplace injury liabilitythis regard, federal
regulations require airport owners and operators to restrict access to their facilities, ensure that
proper protocols are followed in the maintenance of machiaed/require that workers follow
specific guidelines in their carrying out of certain tasks. Under classic analyses of tort duty, this
extensive control of both the facilities and workers creates aoflagrewhere one might not
otherwise exist.

At the heart of this analysis lies an ditigated issue: whether an individual is an
employee or an independent contractiorthe airport owneoperator/subcontractor vendor
context, the precise issue explored by the authors is whetherthadol e dd fic @ tann mleod
possessed by airports (see below) creates a duty of care to the employees of its subcontractors,
such that tort liability may accrue in the event of a workplace injury.

Thecommon | aw contains | imitat(@andiss on the i:
emp |l oy e e sability toasaethefieolvie)r al | Aesmpal ogyeenre.rda | rul e, an
empl oyer o who hires an independent contractor

omi ssion of the contractor. o0 er&ioriofthe, common |
independent contractor doctririteereby expanding thirdarty liability for workplace injuries It
is that erosion that occupies the authorso cr

[1l. The Retained Control Doctrine

In particular, the most commonly invokdtkoyhas proven to be the @i
excepti on .dactringn dieOn e hwhso entrusts work to an in
retains the control of any part of the work, is subject to liability for physical harm to others for
whose safetytheerhpoy er owes a duty t o!lsamatter of paticy,r e as o n ¢
this exception seeks to place liability on the party who is ultimately at fault: the entity controlling
the safety of the work or | obs,ittis¢hedelagationdie aut
control to the independent contractor that absolves landowners and general contractors in the
first place. If, instead of delegating control, the landowner or the general contractor continues to
exercise control, then liabiltyrga at t ach. o

The retained control exception was created to address common issues in the construction

industry, pl acing responsibility on general Cc
independent contractors are involved on a jobsite. ©ne bas previously opined that, as part
of their regular business, gener atheifcontractor

supervisory and coordinating authority are taken to guard against readily observable, avoidable
dangersincommonworkasea [ t hat ] create a high degree of

Remarking on this retained control exception, the California Supreme Court has required
an additional finding that the negligent exercise of the control must have affirmatively

1 RESTATEMENT(SECOND) OF TORTS§ 414
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contributed to the cause of injuyn Hooker v. Department of Transportatidthe court stated
t h a hireridfaan independent contractor is not liable to an employee of the contractor merely

because the hirer retained control ovdaxr safet
an employee of a contractor i ngaffrinativelyas a hire
contributedt o t he empl oyeeds injuries. o

Notably,somecourts have declined to extend the exception beyond the confines of the
construction industry. IRPaquette v. Motor Auction Grofithe Michigan Court of Appeals
declined to extend this concept to a vehicle auction house. There, the plaintiff suffered injuries
when a independent contractauctioneer closed@mmercial garage doon him As part of
pl aintiffds negligence theory, he attempted t
independent contract@uctioneer, arguing that defendant retained control over the training and
supervision of the auctioneer. The Court of Appeals rejected thimangy Specifically, the
court stated that, AThere is no support in th
control doctrine applies outside the context of construction sites, particularly given its goal of
ensuring safe working conditions. o

The authors go on to explain that, in certain jurisdictions, this retained control exception
has resulted in expanded liability for airport owners and operators. Traditionally, airports owed a
duty to those traveling through or working at the airport utiieories of premises liability.
However,since the late twentieth centunymerousases have demonstrated the retained
control exceptionbés effects on these same ent

Exemplary of an airport case where liability potentially could have ensuedavasmon
v. United State$ There, theplaintiff, an employee of a fueling contractor, sought tort damages
against the airport after he was #dAhit by a bl
aircraft. o As it prelrthte b.5.nmditdry Setdhe préceduresdot ardgrafte d ¢ o
refueling while U.S. Navy personnel supervised. Specifically, the Navy personnel were
Airesponsi ble for signaling to the air crew to
enteringthe areafdfruel i ng. The court denied the United
noting that #Athe United States cannot dispute
section to apply [] since the entire air station, and the refueling operatioadicular, were
under the supervision of Navy personnel . o

City of Houston v. Ranj@éimeanwhile, is reflective ofreairportcase where the plaintiff
unsuccessfullgought to utilize the retained control doctriféhere, Houstotiithe airport)
engagedidhnson Controls, athrgar ty operator, to operate the
Mover (APM) system. In the course of expanding that system, two employees were severely

Hooker v. Depé6ét of Transp., 38 P.3d 1081 (Cal. 2002).
3 Paquette v. Motor Auction Gr2007 Mich. App. LEXIS 898Mich. Ct. App. 2007).
4Harmon v. United State8,F. Supp. 2d 75{N.D. Ill. 1998).

5 City of Houston vRanijel, 407 S.W.3d 880 (Tex. ApgHouston [14th Dist.] 2013, no pet.).
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injured (one fatally) when they were struck by a newly operational line. The pkaitéfed

t hat Houston, acting as airport owner, neglig
requirements regarding the €& systemo and fail
incidents from occurring é.0

Reversing thetrialcour6 s deni al of Houstonbés plea to |
governmental i mmunity, the court of appeals f
operation of the APM system é.0 Further, ther
the Texas Tor€Claims Act. The court found that, although Houston could permit reductions in
the number of trains operated, and shut down
no ability to directly affect tdmn€onmoshddy oper a

authority to enact and implement their ownsite policies and procedures without interference

from the airport. On the day of the accident, no Houston employees were regularly working in

t he area of the i nj uroycontractnalautdonity to tootnol dife¢thatde n o a
operation or use of the APM trains. o The Texa
control is not evidence of a right to control

A 1991airportcaseMcNamara v. Massachusetts Port Authafitgveals another
example of a plaintiffds f aitheeVihssachusettstiPprt t o i n
Authority (Massport), an airport owner, hired an independent contractor (Suburban) to provide
bus service foits employees between the airport and designated parking areas. The plaintiff was
injured when one of the busbés steering mechan
Court affirmed summary judgment for atMassport,
Massport owed her any duty giving rise to to
between Massport and Suburban, the court found that Massport had not retained the necessary
control over Suburbands bus maintenance and r

-

IV. Airports and Retained Control: The Most Recent Cases

In contrast to th@revious twacases, in 2013, the Washington State Supreme Court
expanded the retained control exception to situations wherein licensees were injured on airport
premises. IiAfoa v.Port of Seattl€ the plaintiff was injured after losing control of his tug and
crashing into a large piece of equipment. The plaintiff was an employee of a ieadsedby
the airport to provide ground services to lessee airlines. Significantly, daistrthat the vendor
wasnotan independent contractor of thert but, rather,of a number of airline lessees of the
Port.

Despite this attenuated connection between the licensee and Port, the court considered the
precise nature of the relationship aglevant. The court opined that the degree of control that
the Port exercised over the area where the plaintiff was injured, and the equipment utilized, was
the appropriate focus of such an analysis. Th
the Aairlines use of the Airfield Area O6subj ect

6 McNamara v. Massachusetts Port Authority, 573 N.E.2d 510 (Mass. App. Ct. 1991).

7 Afoa v. Port of Seattle, 296 P.3d 800 (Wash. 2013).

64



management by the Port.d60 Further, the I|licens
[of the] Port rules and regulations and allow[] the Port to inspect/[tten d or 6 s] wor k. 0 |
oral argument, the Port conceded that the purpose of these rules was, in fact, to control the

tarmac. Viewing all of the evidence in a light most favorable to the plaintiff, the court found that

a reasonable jury could concluthat the Port had sufficiently pervasive control over the vendor

and employee to create a duty to maintain a safe workplace.

The California Supreme Court had occasion to address this same situ&eabnght v.
US Airways$ There, US Airways, undex permit with San Francisco International Airport, was
responsible for the maintenance of a baggage conveyor, owned by the airport but operated by US
Airways. The conveyor lacked safeguards required byGSHA regulations. Plaintiff, an
employee oA US Airways subcontractgrwas injured due to these safety violations and sued US
Airways, alleging a breach of duty owed to him under@&HA regulations.

The court found that fAby hiring an indepen
to the contactor any tort law dutyitowdso t he cont r doensaetiiesafetymfp| oy e e
the specific workplace that is the subject of
opined that, when AUS Air ways aintaimandrepaimhite pende
conveyor, US Airways presumptively delegated to Aubry any tort law duty of care the airline
hadunderCaOSHA and its regulations to ensure work

empl oyees. The del e g dentifythe abgence of thé safdtegliards dut y t
requredbyCaDSHA regul ations and to take reasonabl e

In so finding, the California Supreme Court reversed the Court of Appeal, granting
summary judgment for US Airways.

Incompa i ng the Washington and California out
Washington Supreme Court concluded that the Port was in the best, if not exclusive, position to
ensure worker safety at the airport, California put more stake in the validityiot s wor ker s 0
compensation system €. 0

V.The Authorsé Critique

Having reviewed all these cases, past and cutitemfuthors then turn to the heart of the
matter: federal aviation regulations impose extensive and strict regulations on airport owners,
creating retained control where it might otherwise not be intended. This includes limited access
to runways, taxiwaysand other securitgensitive areas of the airport. In addition, the FAA
requires airports to establish, implement, and train all persons regarduggment and operation
in these areas. Therefore, airport ownerdeggally obligatedo control many aspexf the
worksite. These aspects of control reflect th
courts (such as ithe Washington cas@foa) do not acknowledge this control as different from
an independent contractemployment relationship. Ireality, the airports haveo choicebut to
exercise this control.

8 Sedright Ins. Co. v. US Airways, Inc., 298.3d 737 (Cal. 2011).
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I n pointed | anguage, t he aantractealchoicébel i ver t
delegate or not delegate responsibility for worksite safety, a fundamental premise running
throughcases evaluating the independent contractor doctrine, is wholly absent from the
relationship between a federally certified &
the airfield. o

Because far less control is required to find liability underrétained control exception
than is required to establish an employment relationship, the aptisitthat it is crucial for
courts to analyze the nature of federatigndated control in the contexttbeindependent
contractor doctrine.

Meanwhile,given the widespread use of indemnity provisions between airport owners
and vendors, a finding of retained contir@nd thereby tort liability continues to eliminate the
costcontr ol purposes of workersd compensation i

The authors caution than the absence of either legislation or further development of

common | aw protections to | and owners, fdairpo
indemnification provisions in their lease agreements and vendor licenses are enforceable and
protectecby suf ficient | evels of i nsnotabbnce coverag

indemnification provisions are not enforceable against an employer for claims arising out of an
emp | oy e e ardesshengmplayer gpscifically waives its immunity undertthas t at e 0 s
workersd compensation statute.

The authors conclude by noting that, if the rationale offloacourt takes hold in other
states, and the prevailing practice of protectimoughindemnification becomes too expensive,
federal legislation malge required. If courts continue to find that airports are liable to veddors
employees through retain@dntrol exceptions, merely lilgeir enforcing federal regulations,
l'iability insurance premiums for i ndemniafsyei.ng
Federal regulation, the authors posit, could preempt the application of retaimeol
exceptions and prevent courts from holding airports liable to these employees based on FAA
regulatory requirements. To be sure, airports would still belhelda bl e f or t heir owr
negligence under theories of premises liabiRggulations, howevewould, as the authors
conclude, fAinocul ate airport owners from | iab
operators on the airfield. o

VI. Applicability of Pennsylvania Law

A. Analoqy to the Borrowing Employer Test

In Pennsylvania, no direct precedent exists addressing the issue of@aivpertliability
in such circumstances. However, much can bengkbyexaminingthe welldeveloped doctrine
of borrowing employer2 In this regard, the critical analysis in our state is the extent of control
an alleged employer has over the worker. Importantly, in cases where an entity is considered a
borrowing employer, immunity ttort liability would attach under the protections of the
exclusive remedy.

SEdi t or :BReomMaytakso exist in this overall analysis for consideration of statutory employer principles.
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Commonwealth Court had occasion to comment on the interplay of federal regulations
and the borroweegmployee analysis iRed Line Ex. Co., Inc. v. WCAB (Pricé)here, the
claimant had accepted a position with Princeton as a truck driver. In turn, claimant operated a
vehicle owned by Princeton, but leased to Red Line for particular jobs. At the time of injury, the
claimant was on her fourth route for Red Linerdaersing an awd against Red Line as a
borrowing employerCommonwealth Couxtbservedhat:

[T]he only action Red Line took with regards to Clairnamas to have her take a

d r i vexamidagion, provide her with a medical certificate, and tell her where to
pick up aload and where to deliver it. These first two actions were merely Red
Line's attempt to have Claimant conform to the laws and regulations governing
the industry. Princetoflikewise] provided in the Lease that the driver would

obey all lawsand the lesseequirement that she obey the laws does not rise to
the level of control needed to create an empla@mployee relationship

This same reasoning was later given muscldniiversal AmCan, Ltd. v. WCAB
(Minteer)! There, claimant Minteer was an owsagerator of a tractor trailer unit. Pursuant to
an operating agr e-waieewas yndeMeasettocUaiveisa ADanr Adtert o r
falling from the truck, Minteer suffered injuries to his right arm, left wrist, and left leg. Minteer
filed a claim tition against Universal Ar€an, alleging total disability; ArCan denied the
allegations, contending that Minteer was an independent contractor.

Addressing the interplay of both regulations and the empleygroyee control analysis,
the Supreme Couaf Pennsyl vania stated, Athe Commonwe:
feder al and state regulations mandate a findi
these regulations is merely a factor that may be considered in a common law analysis of
empbyee status. 0

The court further noted thét[ t ] he obl i gations i mposed by |
as Universal AmCan when leasing equipment from an owoperator are not probative of the
guestion of whether the carrier exercises control over #venar of the work to be performed by
the owneroperator.The regulations reflect the control of the government, not the motor cardier

Turning to the traditional model of analysis, the court went on to consider Universal Am
Canbés | evel of contr ol , Hammertili PapenGpmpartyg. Rlise ct or s
Engineering Cd? Based on these factors, the court found that Minteenatan employee of
Universal AmCan, but rather, an independent contractor.

0 Red Line Ex. Co., Inc. v. WCAB (Price), 588 A.2d $ta( Commw1991)
1 Universal AmCan, Ltd. v. WCAB (Minteer), 762 A.2d 328 (Pa. 2000).

2 Hammermill Paper Company v. Rust Engineering Co., 243 A.2d 389 (Pa. 1968).
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These leading precedents make clear that Pennsylvania courts have remained skeptical of
the control mandated by state and federal regulation when determining whethgplaper
employeeelationship exists.

B. Retained Control in Pennsylvania Common Law

Pennsylvania courts have also rejected arg
premises, for the purposes of safety and work
liability only attaches when the property owner asserts controltbeeneans and methods$
the contractords wor k.

In Beil v. Telesis Construction, It he Pennsyl vania Supreme Co
property owner retaining a certain degree of authority over safety issues, such as supervising and
enforcing safety ragrements, and even imposing its own safety requirements as a work site,
does not constitute control for purposes o
faccess to, and use of, certain arenad of t
necessary for liability?

fooi
he

The doctrine of retained control was revisited by the Pennsylvania Supreme Court in
2015, where the court affirmed, without opinion, a ruling by the Superior Court that an owner
|l iabl e for a s ubc gnbeyorsa geoerabrightto orgen inspeetsmakefi mu s t
suggestions, or prescllinbsea ealdt, e rtahtei ocrosn torro | d emwis
contractor not entirely free to do the work i

Based on these decisions, it is clear that Pewasid courts give great weight to the
specific characteristics amgpe of control exerted over the worker.

It is submitted that, in cases where an airport owner imposes either regulatory, or its own,
safety requirementsand exerts control related toeir adherence liability will not follow.
Instead, liability attaches only where an airport owner exerts control overatiieerin which
work is performed, unrelated to safety considerations, and removes from the independent
contractor their ability taomplete the work according to their own skilled preferences.

B Beil v. Telesis Construction, Inc., 11 A.3d 456 (Pa. 2011).

14 Seel auren MoserBeil v. Telesis and thRetained Control ExceptigifHE LEGAL INTELLIGENCERT
CONSTRUCTIONLAW SUPPLEMENT(August 7, 2012)attp://www.marshalldennehey.gdmedia/pdf
articles/0%20251%20by%20L.%20Moser%20%288.7.12%29%20The%20L egélasif visited June 28, 2017).

15 Nertavich v. PPL Elect. Utils., 100 A.3d 221 (Baper. 2014)a f f124dA.3d 734 (Pa. 2015).
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COMPLETE DIGEST OF REPORTED CASES

RECENT ARRIVAL

CMR Construction of Texas v. WCAB (Begly) A.3d __ (Pa. Commw. 2017)
(uninsured employer was | egitimately asses
failure to pay under WCJO0s order; that it
not to pay under order, and that UEGF was secondarily liable did not change the

critical aralysis).

[Ed. Note This note by Judge Steven L. Minnich, Pittsburgh Office]

Case: Hawbaker vVWCAB(Kriner's Quality Roofing Servs. & Uninsured Employer Guar. Fund),
Court/Docket/Date Filed/Judge:Pa. Commw. No. 224 C.D. 2016, filed Feb. 13, 2Q#3yitt,

P.J.

Type of Case CWMA i Rooferi Employer Meets Burden of ProbfYellow FreightRule

Issues (1) Did the WCJ enn concluding that Claimant was an independent contractor under the
Construction Workplace Misclassification Act (2) Didi€J err i n failing to d
employee/employer relationship with Defendant to be admitted when Defendant filed an untimely
answer?

The claimant, Hawbaker, was injured when he fell from a roof on November 19, 2013.
Within a month, he filed al@m Petition against Kriner, and later a UEGF Claim Petition against
Kriner and the UEGF. Claimant testified before the WCJ regarding the nature of his work for
Kriner, which specialized in residential roofing. Claimant said that his work took soinarsil
Kriner told Claimant where to start the job, what needed to be done, and when to take lunch and
leave. Claimant used both his personal tools as well as ladders and nails supplied by Kriner.

Claimant started working for Kriner in 2011, and waisl g& an hourly basis. In January of
2012, Claimant signed an Al ndependent Contract
duration, subject to written termination with

By vy e a caimmant gappkd showing up for job assignteem contacting Krinedue
to substance abuse problems. However, in March of 2Bli@ant wanted to start working with
Kriner again. Kriner madelaimant obtain liability insurance (and provide proof of insurance), and
also began payingaimant bythe task rather than the hour. Kriner assigiaidhant the work, and
heworked only for Kriner. Kriner issued a Form 1099 to each of his subcontractors.

Kriner explained that at the job site, he and the other roofing subcontractors discussed and
divided up the work. The shingle packaging provided specific installation instructions. Kriner
inspected the quality of the work, and required subcontractors to correct any defects without
additional compensation.

On November 19, 2018laimant was standgion the roof of a bay window when he fell,
injuring his knee, leg, and low back. Bythen,ai mant 6s | i abil ity i nsuran
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The Judge concluded tha&imant did not establish an employee/employer relationship at
the time of the injury. In sdoing, the WCJ found that the work required skijmant brought his
own hand tools;laimant listed on his Facebook page that he was an independent roofing contractor
and he signed the Al nde pe ndlamntwdcequired®obtamr Agr e
general liability insurance. The Judge determineddthahant was customarily engaged as an
independent roofing contractor because he possessed the requisite tools and equipment, he needed
to repair his work without addiinal remuneration, he had to maintain general liability insurance in
excess of $50,000.00, and he did the same or siwildrwith other contractors.

The WCAB affirmed, concluding that tlsimant met the requirements to be considered an
independentantractor under the Construction Workplace Misclassification Act. In addition,
Krineroés | ate Answer did not admit an empl oy me
cannot be admitted by virtue of a late answer.

The Commonwealth Courtalo af f i r med . It reviewed the M
determining whether a worker is an employee or an independent contractor. It noted that the
Al ndependent Contractor Agreemento satiwsfied t
contract does not need to be formed for each job, nor does it need to have a specific duration. In
addition, the break in job assignments did not terminate the contract. In addition, the WCJ properly
determined thatlaimant was free from the direati@r control of Kriner. Notably, Kriner did not
direct the manner in whiatlaimant did the work, andaimant relied on his own expertise and the
packaging instructions on how the regdsto be laid and the subcontractors discussed which parts
of the pbs they would perform.

Finally, claimant argued that the evidence did not support the finding that he was engaged in
an independently established trade, arguing that he did not have his own roofing business and was
not paid by the homeowner. Tbaurt, howeverthought otherwise. The fact th@d@imant used
some of Krinerds tools did not negate the fact
Claimant was also responsible for his own mistakes, and performed similar services for two other
roofing contractors. In addition, bath ai mant 6 s i nsurance applicati ol
denotectlaimant as the owner of his business.

Finally, the Commonwealth Court agreed that the untimely answer did not admit an
employment relationship, #isis pivotal threshold mattés a question of law to be decided by a
tribunal.

Case Toigo Orchards, LLC v. WCAB (Gaffney)

Court/Docket/Date Filed/Judge:Pa. Commw. No. 722 C.D. 2016, filed March 13, 2@ahn
Jubelirer, J.

Type of Case: Average Weekly Wage Apple Pickingi Allegation of Seasonal Employment
Issue or Issues(1) Did the WCJ commit error in determining that claimant, who helped during

apple picking season, was a seasonal employee?
wage in his unique situation? (3) Was claimant, who had been collecting SociglyJetirement
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(SSR)for six years before his return to work, and planned to go back on SSR after his short period
of work, entitled to a healing period?

The c¢cl ai mant, Gaffney, was a gentl eman i n h
hadbegun collecting SSR. He had moved away to Florida. However, claimant accepted a job to
drive a tractor up in Pennsylvania during the ajpd&ing season.

Roughly five weeks into his work, claimant suffered a severe eye injury when a tree limb
knockedhis glasses off and scratched his eye. He treated for two weeks and then returned to
Florida. He did not work again. He did indeed start receiving SSR again after his return back to
Florida.

In an earlyoluntaryadjustment of the case, the employerasisan NTCP based on
seasonal employment. Ultimately, the employer issudédicatOnly NCP, and claimant initiated
a claim petition.

Gaf f fobtitld as it turned out, was laborer. He earned $9.00 an hour, but worked
inconsistentlyi givenfactorslike the weather. The appt@arvestseason itself was from September
to November. As noted above, he was injured five weeks into the work.

The WCJ considered claimant to be a seasonal employee, and awarded a specific loss claim
of 275 weeks based dimat determination. Apparently, the award was paid in a lump sum. The
judge denied any healing period.

On c¢ | ai ma mewas succassfpl i hid argument that he wasiseasonal
employee.Further, the Appeal Board utilizedadhoc( t hi s wr i ter6s term) cal
average weekly wage by applying the case prec&lekhart Refractory Installation v. WCAB
(Christy 896 A.2d 9 (Pa. Commw. 2006). The Board,
gross earnings by the weekerked.

Under this calculation, cl aiwmtaacdrréspondinger age
TTD rate of $315.90. This was muetorethan the seasonal employment average weekly wage of
$35.10 with a corresponding benefit rate of &21

The Boad also awarded a healing period. Thus, ten more weeks were adoedzard.
Of course, complete loss of use of anigy&’5 weeks, which amount had been awarded by the
WCJ. The Board addedetenweeksand modified the award to effect an award of 285 weeks.

The Commonwealth Court affirmed in critical aspect. While employer continued to argue
that claimant was a seasonal employeecthea r t r ej ected this argument.
driverforhe appl e harvesto i s not seasonal empl oy me
the period during which the businessoudwasr at es 0
concerned, fAwe concl ude tnrythatclaintadwaBengagedindi d not
6i tinerant agricultural |l abordé and that his po
not seasonal employment. 0
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Thecourt further el aborated: Al tinevestnt farm
crops or engage in other work related theretoé
can still be carried on for pay throughout the year. Here, claimant was hired as a tractor driver,
albeit on a temporary basis, and a tractor drivereanp or m hi s wor k for pay t
Slip opinionat 13.

Thecourt, as its critical precedent, citEtbehly v. TM. Harton Co., 139 A. 727 (Pa. 1927).
In that case, the claimant had been injured while working as a dishwasher for an ampagment
only during the summer months. Ttmur t r ej ected the parkods ar gume
seasonal: ADishwashing [is] not a seasonal occ
few months out of the year, because it could be carried out thmugt t he year . 0O

Notably, thecourt also cited two unpublished cases, one involving an assistant-abg go
track, and the other involving a laborer installing and removing awnings. In both of these cases, the
courthadrejected employer arguments tsatisonal employment was involvdebr an example of
a worker whalid have seasonal employment, tiogirt cited theArenaleaguefootball player case,
Ross v. WCAB (Arena Football Leagu&)2 A.2d 1099 (Pa. Commw. 1997).

Thecourt was also persuaded tBatrkhartappliedto alterthe calculation. There, as in that
case, the claimant had only worked for a few weeks and the-fearet 3-week calculation of
Section30. 2) did not f#fAfairly ass wasctudllhveorkingTleei mant 0
court approved of the Boardds calculation and

Thecourt did agree that the healing period wasproper.Employerhad rebutted the
presumption of disabilityn the aftermath of the eye injuryt had sarebutted the presumption as
claimant fully admitted that head immediatelynoved back to FloridaSee Sun Oil Company v.
WCAB(Carroll), 811 A.2d 1131 (Pa. Commw. 2002).

Edi t or:dlscdeis significamdtsthe court citesits unpublished cases as persuasive
authority.

It is also notable that the specific loss award was paid in a lump sum as opposedlig-week
week. A review of the WCJ decision does not order a lump sum, so it is unclear why the employer
paid it in thisfashion. In any event, when employer sought supersedeas from Commonwealth
Court, the same was denied because employer, having paid the full award, could not allege
irreparable harm.

Case Holy Redeemer Health System v. WCAB (Lux)
Court/Docket/Date Filed/Judge: Pa. Commw. No. 768 C.D. 2016, filed June 6, 2017, Brobson, J.

Type of Case:Disability 7 Partial Disabilityi Claimant Moved From Temporary Modified Duty to
Permanent Modified Dutly Earning Power Analysis

Issue or Issues:Didthe WCland Board commit error in granti ng
partial disability?
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