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CHAIRMANôS COLUMN  

by Mike Routch, Esq.  

 

I am honored to be chosen as the Section Chair for 2017-18.  I would 

first like to thank outgoing Chair, Dan Bricmont, for his tireless efforts on 

behalf of the Section during this past year.  I could not have been mentored 

for my current role with a better leader and professional. 

 

As I begin my tenure, I reflect on how much the practice of workersô compensation has 

changed for me, and all of us across the Commonwealth, over the past decades.  I first remember 

the Act 1 hearing loss provisions and then the Act 57 overhaul of the Act in the mid-1990s.  

Automation has now culminated in WCAIS which has even found its own app that we can carry 

around with us wherever we go.  I know there will be more evolution in workersô compensation 

to come.  On the legislative front, we should expect continued efforts to address the opioid crisis 

affecting our Commonwealth, as well as our nation.  Our clients, whether they be injured 

workers or employer/insurance carrier payors, will all  be impacted in some fashion.  

 

More than ever, our Section needs to remain in the forefront of promoting education and 

shaping policy in our workersô compensation practice.  The Section has been there for me over 

the years, and Iôll make sure it is here for you now.  Dan instituted a new membership committee 

of the Section during his tenure designed to highlight the benefits of Section membership to 

more attorneys statewide.  I intend to promote further this initiative over the coming year.  

Hopefully our efforts will even be able to win back some of our colleagues that have lost track of 

how much we do.  Please feel free to reach out to me or any member of Council with any ideas 

or concerns you have about the Section or our practice.  You may email me at 

mproutch@mqblaw.com 

 

Things have certainly changed for me since my father, then a workersô compensation 

referee, dropped my pregnant mother off at the hospital on his way to hearings in 1966.  I hope 

to continue growing in our profession together. 

 

SUPREME COURT ACCEPTS TWO WORKERSô 

COMPENSATION CASES FOR REVIEW 

 

The Supreme Court has recently accepted two 

workersô compensation cases for review.    

 

In the first case, Commonwealth Court had held that a municipal Heart & Lung Act payor 

does not, in the context of an injury sustained in a motor vehicle accident, have subrogation 

rights.  Pennsylvania State Police v. WCAB (Bushta), 149 A.3d 118 (Pa. Commw. 2016), appeal 

granted, 2017 Pa. LEXIS 850 (Apr. 18, 2017).   

 

In the second case, the Commonwealth Court held that claimantôs counsel is obliged to 

disgorge unreasonable contest attorneyôs fees in the wake of an eventual appellate ruling that 

such fees were not, in fact, due and owing. County of Allegheny v. WCAB (Parker), 151 A.3d 

1210 (Pa. Commw. 2016), appeal granted, 2017 Pa. LEXIS 1291 (June 6, 2017). 

mailto:mproutch@mqblaw.com
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ELEVEN PENNSYLVANIA LAWYERS  

PASS WORKERSô COMPENSATION CERTIFICATION TEST  

 

[from a PBA Press Release, May 4, 2017] 

 

Eleven lawyers are newly certified by the PBA Workersô 

Compensation Law Section as specialists in the practice of workersô 

compensation law. They comprise the fifth group of lawyers to have 

successfully completed the workersô compensation certification 

process. They join 207 additional lawyers currently holding 

certification. See 

http://www.pabar.org/site/Public/Media/NewsReleases/2017-News-

Releases/May/05042017Comp. 

 

In 2012, the Pennsylvania Supreme Court approved a recommendation of the PBA 

Review and Certifying Board to grant accreditation to the Section as a certifying organization in 

the area of workersô compensation law.  

 

With the Supreme Courtôs order, the Section became the first bar association entity in 

Pennsylvania to receive approval as a certifying organization. 

 

Certified applicants are permitted to use the following language when communicating 

their certifications to the public: ñCertified as a specialist in the practice of workersô 

compensation law by the Pennsylvania Bar Associationôs Section on Workersô Compensation 

Law as authorized by the Pennsylvania Supreme Court.ò  

 

A lawyer successfully completing the exam is certified for five years. 

 

Below are the names of the lawyers who have successfully completed the 2017 

certification process: 

 

Allegheny County 

Edward K. Dixon, Zimmer Kunz PLLC, Pittsburgh 

Mark S. Mislanovich, Woomer & Hall LLP, Pittsburgh (depicted at left) 

James J. Turocy, Law Office of James J. Turocy, Pittsburgh 

 

Berks County 

Beth A. Bowers, Haggerty Goldberg Schleifer & Kupersmith PC, Reading 

 

Butler County 

Michael S. Russell, Conlon Tarker PC, Butler 

 

Chester County 

Michelle Rhodes, Del Collo & Mazzanti LLP, Paoli (depicted at left) 

Katherine M. Richardson, The Dombrowski Group,  Paoli 

http://www.pabar.org/site/Public/Media/NewsReleases/2017-News-Releases/May/05042017Comp
http://www.pabar.org/site/Public/Media/NewsReleases/2017-News-Releases/May/05042017Comp
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Lackawanna County 

Ryan M. Scanlon, Pond Lehocky Stern Giordano, Scranton (depicted at left) 

 

Montgomery County 

Marla A. Joseph, Law Offices of Marla A. Joseph, Jenkintown (see below left) 

David P. Rovner, Shor & Levin PC, Jenkintown 

 

Philadelphia County 

Keld R. Wenge, Pond Lehocky Stern Giordano, Philadelphia 

 

The certification exam focuses on familiar portions of workersô 

compensation law and rules, as well as leading case law. The exam includes 100 

multiple-choice questions (each worth one point) and two essays (each worth 10 

points), which were required to be completed within four hours. Passage of the 

exam requires a score of at least 80 points. The examination questions are revised annually to 

incorporate new developments and eliminate repetitive questions. 

 

To qualify for the exam, an applicant must establish by documentation that he or she is 

admitted to practice in Pennsylvania, is actively engaged in the practice of law for a minimum of 

five years and is devoting a minimum of 50 percent of his or her practice to the specialty field of 

workersô compensation. 

 

Applicants also are required to submit a variety of documents showing active practice in 

the workersô compensation law field and participation in Mandatory Continuing Legal Education 

in workersô compensation law and related fields. 

 

The Certification Committee has the authority to revoke certification under certain 

circumstances, and the committee has an appeal process for such cases. 

 

LEGISLATIVE REPORT:  

STATUS OF H.B. 18 (FORMULARY BILL ) 

 

According to a PBA legislative official, ñH.B. 18, which creates a 

formulary for prescription drugs in workersô compensation claims, [action that] 

PBA opposes, was voted to recommit the bill to the House Human Services Committee.  

Procedurally, this means that the bill will need to be brought up for a vote again in this new 

committee, and then would again need to be voted on First, Second, and Third Consideration.  

The bill had recently been passed out of Committee. Today, it was brought up for a vote with 

122 amendments on the bill. There was a motion to recommit the bill to the House Human 

Services Committee, along with the 122 amendments, which passed 102-98.ò  She adds, ñWe 

will keep an eye on the bill in the new committeeé.ò  

 

> From an e-mail of Samantha M. Laverty, Esq. 

Legislative Counsel, Pennsylvania Bar Association 

June 20, 2017   
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THE AMA GUIDES TRAIN DOESNôT STOP HERE ANYMORE 

 

PENNSYLVANIA,  

WITH SUPREME COURTôS PROTZ CASE,  

DEPARTS FROM THE AMA GUIDES  

IN PARTIAL DISABILITY CASES  

 

by 

Justin D. Beck, J.D. 

Law Clerk, Thomas, Thomas & Hafer LLP* 

 

ñThe accumulation of all powers, legislative, executive,  

and judiciary, in the same hands é may justly be pronounced  

the very definition of tyranny.ò  

  

       - James Madison, The Federalist No. 47 

 

I.  Introduction  

 

 On June 20, 2017, the Supreme Court of Pennsylvania handed down its highly 

anticipated and doctrinally-momentous landmark decision, Protz v. W.C.A.B. (Derry Area School 

Dist.),1 invalidating Section 306(a.2) of the Pennsylvania Workersô Compensation Act.2  The 

decision, in effect, eliminated the impairment-rating evaluation (IRE) mechanism under which 

claimants were assigned a percentage of permanent impairment under the purview of the 

American Medical Associationôs Guides to the Evaluation of Permanent Impairment.  

 

 Writing for the majority, Justice Wecht opined that Section 306(a.2) of the Act was an 

unconstitutional delegation of legislative power, in violation of Article II, Section 1 of the 

Pennsylvania Constitution, which states that ñ[T]he legislative power of this Commonwealth 

shall be vested in a General Assembly, which shall consist of a Senate and a House of 

Representatives.ò  In so ruling, the court agreed with claimantôs argument that the legislature 

could not undertake such delegation to the AMA via the proviso that the evaluator was to use the 

ñmost recentò edition of the text.3   

 

                                                           
* Any opinions are purely those of the author and not necessarily of his employer.  

 
1 Protz v. W.C.A.B. (Derry Area School Dist.), ___ A.3d ___, 2017 WL 2644474 (Pa. 2017), affirming as modified, 

124 A.3d 406 (Pa. Commw. 2015).  The Commonwealth Court decision, and the issue in general, is discussed in the 

Torrey-Greenberg Treatise, § 6:51.70 (Thomson-Reuters, 3rd ed., Supp. 7.2016).  The full decision, with concurring 

opinion and dissent, can be read at http://www.danieljsiegel.com/Protz_v_WCAB.pdf.   

 
2 77 P.S. § 511.2.  The full text of the disapproved statute is attached here as an appendix. 

 
3 See, e.g., Section 306(a.2)(7), 77 P.S. § 511.2(7).    

 

http://www.danieljsiegel.com/Protz_v_WCAB.pdf
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Originally introduced in 1996 as a component of Act 57, the impairment-rating 

evaluation served as an exposure-cap for employers seeking predictability and cost control in 

their compensation claims. Pursuant to the IRE provisions, when a claimant had received 

temporary total disability (TTD) benefits for 104 weeks, the employer was entitled to compel an 

IRE within 60 days of same. The claimant would then undergo an IRE, administered either by a 

Workersô Compensation Bureau-designated physician or a pre-approved physician agreed to by 

the parties.  In the vast majority of cases, this would result in a finding that the claimant was less 

than 50% impaired, at which point his or her benefits were limited to an additional 500 weeks of 

temporary partial disability (TPD). Though the distinction was merely in label only (actual 

benefit amounts did not change when moving from TTD to TPD), the proverbial ñclockò began 

ticking on a workerôs eligibility for disability benefits.  

 

As foreshadowed, this particular feature of the Pennsylvania Act has now been 

invalidated, swept to the annals of history and relegated to stories of litigation past. Over a span 

of twenty pages, Justice Wechtôs opinion marked a new era of practice ï one ushered in by a 

dramatic swinging of the judicial pendulum.  

  

II.  Background 

 

In 2007, Claimant, Mary Ann Protz, sustained a work-related right knee injury while 

employed by Derry Area School District (Employer). Thereafter, Employer commenced payment 

of temporary total disability benefits (TTD). After 104 weeks (in fact, some four and one-half 

years later), at Employerôs request, claimant underwent an IRE.  That evaluation resulted in a 

designation of 10% permanent impairment, based on the Sixth Edition of the AMA Guides.  

 

 When Claimantôs impairment rating was found to be less than 50%, Employer filed a 

modification petition, seeking to convert Claimantôs disability status from total to partial. That 

designation would limit Claimantôs eligibility for partial disability to an additional 500 weeks. 

Pursuant to Section 306(a.2), the WCJ granted the modification petition.  

 

III. Initial Appeals  

 

 Claimant then appealed to the Workersô Compensation Appeal Board (WCAB), arguing 

that Section 306(a.2) of the Act was an unconstitutional delegation of legislative authority. The 

WCAB rejected this argument and affirmed the WCJôs decision.4 

 

 Claimant then appealed to the Commonwealth Court, once again arguing that Section 

306(a.2) was an unconstitutional delegation of legislative authority, in violation of Article II, 

Section 1 of the Pennsylvania Constitution. The Commonwealth Court, sitting en banc, reversed 

the WCAB, finding that Section 306(a.2)ôs requirement that physicians use ñthe most recent 

editionò violated the state constitution.  

 

                                                           
4 In Pennsylvania, neither a Workersô Compensation Judge, nor the Workersô Compensation Appeal Board, has 

authority to adjudicate matters of constitutional law.  See Torrey-Greenberg Treatise, § 22:122 (Thomson-Reuters 

3rd ed. 2008).    
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 The Commonwealth Court stated, ñthe General Assembly may delegate authority and 

discretion in connection with the execution and administration of a law to an independent agency 

or an executive branch agency where the General Assembly first establishes primary standards 

and imposes upon others the duty to carry out the declared legislative policy in accordance with 

the general provisions of the enabling legislation.ò However, when such delegation occurs, the 

court noted that two critical limitations apply; first, ñthe basic policy choices must be made by 

the [l]egislatureò; and second, ñthe legislation must contain adequate standards which will guide 

and restrain the exercise of the delegated administrative functions.ò  

 

 Based on these criteria, Commonwealth Court found that Section 306(a.2) lacked any 

such ñarticulations of public policy governing the AMAò and that such omission by the 

legislature failed to ñguide and restrain the AMAôs exerciseò of its delegated power. Notably, the 

court explained that, even if the General Assembly had included these restraints on delegation, 

Section 306(a.2) would still be unconstitutional ñbecause the AMA is a private organization.ò  

 

 In so finding, Commonwealth Court ruled the law unconstitutional only to the extent that 

it ñapproved versions of the AMA Guides beyond the Fourth Edition without review.ò The court 

remanded the case to the WCJ ñwith instructions to apply the Fourth Editions of the Guides, the 

version in existence when the General Assembly enacted Section 306(a.2) in 1996.ò5  

 

IV.  Supreme Court Decision 

 

A. Legal Standards and Policy Considerations 

 

The majority opinion, authored by Justice Wecht, began by addressing the non-delegation 

issue.  

 

Derry (Employer) argued that the General Assembly was free to adopt current and future 

standards that are published by ña well-recognized independent authority.ò Conversely, Protz 

(Claimant) argued that Section 306(a.2) violated the non-delegation doctrine ñembodied in [the] 

Constitution because it [gave] the AMA unfettered discretion over Pennsylvaniaôs impairment-

rating methodology.ò  

 

The court turned to Article II, Section 1 of the Pennsylvania Constitution, which states 

that ñ[t]he legislative power of this Commonwealth shall be vested in a General Assembly, 

which shall consist of a Senate and a House of Representatives.ò The court interpreted this 

provision to require that basic policy choices actually be made by the legislature, rather than a 

delegated-to entity.  

 

Specifically, the court identified two purposes for such constraint; first, ñit ensures that 

duly authorized and politically responsible officials make all of the necessary policy decisions, as 

is their mandate per the electorate.ò Second, ñit seeks to protect against the arbitrary exercise of 

unnecessary and uncontrolled discretionary power.ò 

                                                           
5 A summary and analysis of the Commonwealth Court decision can be found in the Pennsylvania Bar Association 

Newsletter, Vol. VII, No. 123, p.7 et seq. (October 2015).   
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Invoking the philosophies of both John Locke and James Madison, the court emphasized 

that ñthe integrity of the legislative function [is] vital to the preservation of liberty.ò Nonetheless, 

the court noted that the General Assembly is, under some circumstances, permitted to ñassign the 

authority and discretion to execute or administer laws.ò  

 

The court then referenced Tosto v. Pa. Nursing Home Loan Agency,6 where it upheld a  

statute ï in the face of a constitutional challenge ï because it required that an administrative 

agency establish neutral operating procedures, develop standardized documents, and give the 

public notice of proposed agency rules and regulations before promulgating them. The court 

found these elements to be ñimportant safeguards against the arbitrariness of ad hoc decision 

making.ò  

 

B.  Application to Section 306(a.2) 

 

Turning to Section 306(a.2), the court stated that ñThe General Assembly did not favor 

any particular policies relative to the Guidesô methodology for grading impairments, nor did it 

prescribe any standards to guide and restrain the AMAôs discretion to create such a 

methodology.ò  

 

In a segment deemed ñunnecessaryò by Justice Saylorôs concurring opinion, the majority 

imagined various hypotheticals wherein the AMA might indulge its lack of oversight: the AMA 

might (1) ñconcoct a formula that yields impairment ratings which are so inflated that virtually 

every claimant would be deemed to be at least 50% impairedò; or (2) ñdraft a version of the 

Guides guaranteed to yield impairment ratings so miniscule that almost no one who undergoes an 

IRE clears the 50% thresholdò; or (3) ñdo anything in between those two extremes.ò The court 

further pondered the seemingly boundless discretion of the AMA, noting that it could update the 

Guides ñonce every ten years or once every ten weeks.ò Ultimately, the court deemed such 

discretion to constitute ñunfettered control over a formula that ultimately will determine whether 

a claimantôs partial-disability benefits will cease after 500 weeks.ò  

 

Pursuant to the criteria set out in Tosto, the court found that Section 306(a.2) lacked ñany 

of the procedural mechanisms that [the] Court had considered essential to protect against 

óadministrative arbitrariness and caprice.ôò The court rejected Employerôs argument that the 

prospective adoption of future editions of the Guides qualified as a ñpolicy decisionò that could 

pass constitutional muster.  

 

The court also rejected Employerôs argument that the Guides reflected merely a 

collection of medical knowledge, invoking a 1990 Harvard Law Review article that stated that 

the Guides, ñlike any impairment rating scheme, [rest] in large part on important and difficult 

normative judgments.ò 

  

C. Delegation to a Private Entity 

 

Despite the courtôs heightened sensitivity and skepticism of private delegation, it was 

also quick to point out that ñprecedents to date have not unequivocally supported the 

                                                           
6 Tosto v. Pa. Nursing Home Loan Agency, 331 A.2d 198 (Pa. 1975). 
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Commonwealth Courtôs view that the General Assembly cannot, under any set of circumstances, 

delegate authority to a private person or entity.ò Ultimately, whether the Guides text was a 

product of private or public efforts was inconsequential; the court found that ñSection 306(a.2) 

could not withstand constitutional scrutiny even if the AMA were a governmental body.ò  

 

The majority cautioned that the holding ñshould not be read as an endorsement or 

rejection of the Commonwealth Courtôs view that the delegation of authority to a private actor is 

per se unconstitutional.ò Further, the court would not ñforeclose the distinct possibility that a 

more exacting form of judicial scrutiny is warranted when the General Assembly vests private 

actors with regulatory or administrative powers.ò  

 

The court concluded that the General Assembly had unconstitutionally delegated 

lawmaking authority to the AMA; it stated, ñthe non-delegation doctrine prohibits the General 

Assembly from incorporating, sight unseen, subsequent modifications to such standards without 

providing adequate criteria to guide and restrain the exercise of the delegated authority.ò  

 

D. Severability; Final Holding 

 

Having established the unconstitutional delegation, the court moved to interpreting 

Section 306(a.2), finding that most readers of the statute would understand the language to 

require use of the most recent Guides at the time of examination. The court noted that ñit beggars 

belief that the General Assembly would have used the words ómost recent editionô when it really 

meant óFourth Edition.ôò Even more persuasive to the court was that, in other sections of the 

Workersô Compensation Act, the General Assembly explicitly stated that the ñFourth Edition of 

the Guides should govern.ò  

 

Finding that the offending language of Section 306(a.2) could not be severed without 

rendering the remainder of the section incomprehensible, the court struck down the entire 

section, in its entirety, from the Act.  

 

V. Analysis 

 

While the long-term ramifications of Protz remain to be seen, a number of immediate 

effects will impact pending claims across the Commonwealth.  

 

A. Settlements 

 

As an initial matter, for those claims currently in litigation, injured-worker settlement 

demands may increase. In this regard, while the Actôs 500-week limitation on partial disability 

remains intact, employers are now stripped of an effective tool to modify disability status.  

Practically, this means that an employer will not have the predictability of a modification to 

time-limited partial disability. Without this predictability, some claimants may perceive that 

settlement values have been enhanced, arguing that the surviving methods of modifying 

disability status are less reliable and subject to a WCJôs broad discretion in fact-finding, rather 

than the statutory guarantee of the 500-week liability ñhorizon.ò   
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It is notable that two other editors of this newsletter, Norm Dastur and Brad Andreen, are 

unimpressed that settlement values are enhanced for those case currently in litigation.  (See infra 

for their commentaries.)  Judge Torrey has remarked to this writer that the bigger liability 

headache for employers and carriers seems to be reflected by those claims where an impairment 

rating had, in the past, been assessed at less than 50%, and which will now be the subject of 

review and reinstatement petitions.  Presumably, these claims will have a variety of factual 

profiles ï and will be many in number.   

 

B.  Employersô Practices 

 

With the loss of impairment-rating evaluations, employers will resort to a number of 

other strategies in order to cap exposure. These strategies will include traditional independent 

medical examinations, thereby utilizing affidavits of full recovery in support of termination 

petitions.  

 

Additionally, the use of labor market surveys/earning power assessments and actual 

(Kachinski-style) job placement with time-of-injury employers are likely to increase.  

 

For defense counsel advising employers and insurers, it is imperative that clients are 

educated on the immediate changes necessary to ensure compliance post-Protz. Namely, for 

open claims approaching the 104-week mark, reserves should be adjusted in consideration of 

continued TTD. Conversely, for claims in the early stages of TTD, few changes are necessary if 

the aforementioned strategies are utilized to avoid indefinite liability.  

 

Clients should further be advised of the uncertainty surrounding retroactivity, and, in 

particular, retroactivity relative to open claims where the 60-day appeal period has expired. 

While sufficient precedent exists to suggest that such claims cannot be reopened or reconsidered 

(see infra, Subsection C), the current lack of judicial guidance presents some risk, pending 

specific clarification.   

 

  Despite the loss of IREs, defense attorneys should remind clients that they retain a 

multitude of litigation tools that can be utilized for claim management.  

 

C. Retroactivity 

 

Perhaps the greatest uncertainty created by Protz is not drawn from what the court said, 

but rather, what it didnôt say. To this end, the majority opinion made no mention of the 

retroactive application of the decision. This has led to competing theories of the decisionôs effect 

on past claims.  

 

 1.  In General; Leading Case of Blackwell; Res Judicata 

 

As a threshold matter, the Supreme Courtôs holding invalidates Section 306(a.2) ab initio 

(ñfrom the beginningò). Some have argued that, because it is as if the section never existed, all 

past claims that relied on the IRE provisions to modify a claimantôs status are void and 

reversible. Of course, such an outcome would have debilitating effects on employers and insurers 
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which might be required to reinstate claims ï and provide retroactive or ñbackò compensation ï 

for claims dating as far back as 2007.  

 

The author finds such arguments (and the corresponding outcomes) unpersuasive. While 

the statute has indeed been ruled unconstitutional ab initio, numerous precedents exist addressing 

retroactivity in such situations.  The leading precedent, Blackwell v. Com., State Ethics Comôn,7 

addressed the unconstitutional delegation of Section 4(4) of the Sunset Act. There, the court held 

that retroactive application would ñapply to the instant appeal, the instant consolidated appeals, 

and to all proceedings pending at the time of [the courtôs] decisioné.ò  

 

In addition to its specific retroactive guidance, the Blackwell court set forth three factors 

for evaluating the retroactivity of any decision where a statute is found unconstitutional. These 

factors are: 

 

1.) The purpose to be served by the new rule; 

2.) The extent of the reliance on the old rule; and 

3.) The effect on the administration of justice by the retroactive application of the new rule. 

 

As it applies to the first consideration, the purpose of Protz, as in Blackwell, was to 

mandate conformity with the Pennsylvania Constitution.  

 

As it applies to the second factor, in Blackwell, the court considered ñthe numerous 

transactions which were concluded unchallenged in reliance upon the Act and are now final.ò 

Similarly, in the Protz context, the extent of the reliance on Section 306(a.2) between 1997 and 

2017 has been immense. Employers and insurers have litigated or managed thousands of claims 

in reliance on the now-stricken statutory language. Many of these claims went unchallenged, 

were deemed final, and have since been closed. 

 

As it applies to the third factor, the Blackwell courtôs narrow retroactivity to pending 

claims was specifically chosen for its ñlimited effect on the operations of various agencies, 

boards and commissionsé.ò In the present situation, complete retroactivity of Protz would 

surely lead to an overwhelming burden on WCJs, the WCAB, and Commonwealth Court alike. If 

all past IREs were considered eligible for reinstatement, the practical and mechanical 

administration of justice would be severely impacted.  Instead, this effect can be significantly 

tempered by limiting retroactivity to cases where pending petitions now exist or where the issue 

of constitutionality was preserved on appeal and the appeal remains pending. 
 

In its final remarks, Blackwell foreshadowed the sentiments of many concerned litigators 

post-Protz, declaring that, ñIn these circumstances, it would indeed be chaotic to act as though 

the offending provision of the é Act had never been enacted into law. é [W]e have considered 

the countless unchallenged transactions é which are now final. Those transactions will not be 

upset or affected by our decision.ò  

 

                                                           
7 Blackwell v. Com., State Ethics Comôn, 589 A.2d 1094 (Pa. 1991).  
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Additionally, in cases where a final adjudication was made on a modification petition, 

employers may rely on the doctrine of res judicata to ensure that such matters cannot be raised 

again.  

 

2. Role of Riley and Gillespie Cases; Issue of Retroactivity Before Supreme Court  

 

In a recent Commonwealth Court decision, the court ruled that a 2003 IRE rating could 

not be invalidated based on the 2015 Protz decision because the 60-day window to challenge the 

determination had expired.8 

 

It is submitted that the Riley decision is now rendered invalid based upon its reliance on 

specific provisions of Section 306(a.2). If the statute is to be considered void ab initio, such 

statutory language is no longer controlling.  Still, while Riley cannot be utilized as controlling 

precedent, both res judicata and Blackwell remain cognizable defenses to claimants seeking 

reconsideration of finalized IREs.  

 

Notably, in an unreported Commonwealth Court memorandum opinion, dated May 17, 

2017, the court again ruled that a claimant could not challenge an IRE, performed under the Fifth 

Edition of the Guides, after the 60-day appeal period had expired.9 There, claimant relied on 

Protz (2015), arguing that the appeal period should not apply in light of the court requiring that 

IRE ratings be determined pursuant to the Fourth Edition of the Guides. The court was 

unpersuaded, finding that ñClaimantôs petition did not satisfy the deadlines set forth in Section 

306(a.2) of the Act for challenging his IRE, on any ground. It is too late to do so now. As we 

stated in Riley, óProtz does not give [a claimant] a second chance to appeal [the] IRE.ô Riley is 

controlling.ò 

 

Claimantôs counsel in Gillespie filed a Petition for Allowance of Appeal in the Supreme 

Court of Pennsylvania. If granted, the case would provide the Supreme Court with the 

opportunity to clarify the question of retroactivity.  

  

VI.  Further Appeals 

 

Though unlikely, Protz remains susceptible to re-argument in the Supreme Court of 

Pennsylvania, or even appealed to the Supreme Court of the United States, on motion of the 

employer.  

 

While such attempts might be made, it is important to remember that, over the last 102 

years, the Supreme Court of the United States has granted certiorari in only two Pennsylvania 

workersô compensation appeals. Further, because Protz was decided solely on state-law grounds, 

it is wholly unlikely that the Supreme Court would grant certiorari, if such an attempt were to be 

made.  

 

 

                                                           
8 Riley v. W.C.A.B. (Commonwealth of Pennsylvania), 154 A.3d 396 (Pa. Commw. 2016).  
 
9 Gillespie v. W.C.A.B. (Aker Philadelphia Shipyard), 2017 WL 2153672 (Pa. Commw. 2017).  
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VII.  Commentary 

 

In a sweeping decision with far-reaching consequences, the Supreme Court of 

Pennsylvania has upended a two-decade provision and mechanism of the Workersô 

Compensation Act. In doing so, the court was notably silent on issues of retroactivity and the 

applicability to pending claims, leaving the clarification of such issues for future review.  

 

In his Protz dissent, Justice Baer characterized Section 306(a.2) not as a delegation of 

legislative authority, but rather, a policy decision to delegate to physicians, who in turn would be 

bound to use the most recent edition of the Guides to make their determinations. Further, Justice 

Baer espoused much deference to the Guides, calling them ñthe most current medical 

knowledge.ò 

 

It is respectfully submitted that the dissentôs argument ignores the reality of both IRE 

determinations and the integrity of the Guides.  

 

As it pertains to IRE determinations, whether the delegation is expressly made to 

physicians or the Guides themselves is a distinction without a difference. While it is true that the 

physician is the individual vested with the responsibility to calculate the impairment rating, that 

individual is bound by the formulas outlined in the Guides in making such determination. No 

independent discretion is afforded the physician.  

 

Many commentators have negatively critiqued the underlying scientific integrity and 

ñobjective rationaleò underpinning each edition of the Guides. Few individuals familiar with the 

publication, meanwhile, would characterize it as a medical handbook of the ñmost current 

medical knowledge.ò The reality has proven to be much more complicated, with many subjective 

variables affecting each revision of the formulas ï and varied special interests overseeing the 

final outcome.  

 

While no system is perfect, the Pennsylvania General Assembly holds some 

responsibility for the situation now present. Similar constitutional challenges have been brought 

in other states, including New Mexico in 1996. Reasonable and proactive amendments were 

never made, despite years of concern and complaint. Now, our Commonwealth finds itself 

grappling with the fallout of a preventable statutory invalidation.  

 

While much remains unsettled, practitioners are reminded that the IRE provisions of Act 

57 represented but one element of the system. Our community will continue to clarify the effects 

of these changes, working together to find solutions and answers where a void now exists.  

 

In 1915, the Workersô Compensation Act sought to deliver certainty where uncertainty 

reigned. With landmark decisions like Protz, we continue that tradition of creative problem 

solving.  
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APPENDIX 

FULL TEXT OF SECTION 306(a.2), 77 P.S. § 511.2  

(STRICKEN)  

 

(a.2) (1) When an employe has received total disability compensation pursuant to clause (a) for a 

period of one hundred four weeks, unless otherwise agreed to, the employe shall be required 

to submit to a medical examination which shall be requested by the insurer within sixty days 

upon the expiration of the one hundred four weeks to determine the degree of impairment due 

to the compensable injury, if any. The degree of impairment shall be determined based upon 

an evaluation by a physician who is licensed in this Commonwealth, who is certified by an 

American Board of Medical Specialties approved board or its osteopathic equivalent and who 

is active in clinical practice for at least twenty hours per week, chosen by agreement of the 

parties, or as designated by the department, pursuant to the most recent edition of the 

American Medical Association ñGuides to the Evaluation of Permanent Impairment.ò 

 

(2) If such determination results in an impairment rating that meets a threshold impairment rating 

that is equal to or greater than fifty per centum impairment under the most recent edition of 

the American Medical Association ñGuides to the Evaluation of Permanent Impairment,ò the 

employe shall be presumed to be totally disabled and shall continue to receive total disability 

compensation benefits under clause (a). If such determination results in an impairment rating 

less than fifty per centum impairment under the most recent edition of the American Medical 

Association ñGuides to the Evaluation of Permanent Impairment,ò the employe shall then 

receive partial disability benefits under clause (b): Provided, however, That no reduction shall 

be made until sixty daysô notice of modification is given. 

 

(3) Unless otherwise adjudicated or agreed to based upon a determination of earning power 

under clause (b)(2), the amount of compensation shall not be affected as a result of the change in 

disability status and shall remain the same. An insurer or employe may, at any time prior to or 

during the five hundred-week period of partial disability, show that the employeôs earning 

power has changed. 

 

(4) An employe may appeal the change to partial disability at any time during the five hundred 

week period of partial disability; Provided, That there is a determination that the employe 

meets the threshold impairment rating that is equal to or greater than fifty per centum 

impairment under the most recent edition of the American Medical Association ñGuides to 

the Evaluation of Permanent Impairment.ò 

 

(5) Total disability shall continue until it is adjudicated or agreed under clause (b) that total 

disability has ceased or the employeôs condition improves to an impairment rating that is less 

than fifty per centum of the degree of impairment defined under the most recent edition of 

the American Medical Association ñGuides to the Evaluation of Permanent Impairment.ò 

 

(6) Upon request of the insurer, the employe shall submit to an independent medical examination 

in accordance with the provisions of section 314 to determine the status of impairment submit to 

more than two independent medical examinations under this clause during a twelve-month 

period. 
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(7) In no event shall the total number of weeks of partial disability exceed five hundred weeks 

for any injury or recurrence thereof, regardless of the changes in status in disability that may 

occur. In no event shall the total number of weeks of total disability exceed one hundred four 

weeks for any employe who does not meet a threshold impairment rating that is equal to or 

greater than fifty per centum impairment under the most recent edition  of the American 

Medical Association ñGuides to the Evaluation of Permanent Impairmentò for any injury or 

recurrence thereof. 

 

(8) (i) For purposes of this clause, the term ñimpairmentò shall mean an anatomic or 

functional abnormality or loss that results from the compensable injury and is 

reasonably presumed to be permanent. 

 

(ii) For purposes of this clause, the term ñimpairment ratingò shall mean the percentage of 

permanent impairment of the whole body resulting from the compensable injury. The 

percentage rating for impairment under this clause shall represent only that impairment 

that is the result of the compensable injury and not for any preexisting work-related or 

nonwork-related impairment. 
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AMA GUIDES DISAPPROVED FOR USE  

UNDER THE PENNSYLVAN IA ACT:  

 

REVIEW AND ANALYSIS  OF  

PROTZ V. DERRY AREA  

SCHOOL DISTRICT (PA 2017) 

        
by David B. Torrey   

  
The leading text by Babitsky & Mangraviti, Understanding the AMA Guides in Workersô 

Compensation, now in its Fifth Edition, includes a subchapter, ñConstitutional and Other Legal 

Challenges.ò We have long known from this discussion that trial lawyers (in particular) have 

always mounted challenges to use of the text in the comp context under a variety of 

constitutional arguments.  One type of challenge, advanced in North Dakota (1997), New 

Mexico (1996), and Arizona (2011), has been based on the argument that legislatures cannot, in 

effect, delegate lawmaking authority to the American Medical Association via provisos that the 

evaluator is to use the ñmost recentò or ñmost currentò edition.  These assaults on the AMA 

Guides all failed, as the courts reasoned (to use the North Dakota courtôs characterization), that 

ñmost recentò should be interpreted to mean the ñmost recent at the time of the statuteôs 

enactment.ò See Babitsky & Mangraviti, § 3.04 (Supp. 2012). 

 

                In a new case from the Pennsylvania Supreme Court, however, this injured worker 

argument prevailed. In a case filed on June 20, 2017, the court, in a 6-1 decision, held that the 

Pennsylvania Actôs proviso (dating from 1996) that the most recent edition is to apply, violated 

the non-delegation clause (Article II, Section 1), of the Pennsylvania Constitution. See Protz v. 

WCAB (Derry Area Sch. Dist.), ___ A.3d ___ (Pa. 2017), 2017 Pa. LEXIS 1398, affirming as 

modified, 124 A.3d 406 (Pa. Commw. 2015).  The issue in general is discussed in the Torrey-

Greenberg Treatise, § 6:51.70 (Thomson-Reuters, 3rd ed. Supp. 7.2016), which is quoted in the 

majority opinion.  At the time of the decision, we were using the Sixth Edition; the Fourth 

Edition was, meanwhile, in place at the time we first adopted the text. 

 

                I have, for easy reference, posted PDFs of the Protz opinion on my research website, 

www.davetorrey.info.* 

 

            The court actually struck the entire provision of the law (Section 306(a.2)), that provided 

for the use of the AMA Guides in the partial disability context.  Thus, in that context, no version 

of the AMA Guides (including the Fourth Edition ï see below), is authorized for use under the 

Pennsylvania system.  

 

            It is important to note that the Pennsylvania Act does not, outside of hearing loss, feature 

percentage awards of permanent partial disability, the model of compensation that likely 

predominates among states. Pennsylvania law, in the partial disability context, applies the AMA 

Guides in a more limited way: if, after receipt of 104 weeks of total disability, a worker is 

                                                           
* The editor/updater of the Larson treatise has also summarized and commented on this Pennsylvania case. See 

http://www.workcompwriter.com/pennsylvania-high-court-strikes-down-use-of-most-recent-ama-guides. 

 

http://www.davetorrey.info/
http://www.workcompwriter.com/pennsylvania-high-court-strikes-down-use-of-most-recent-ama-guides


 

20 
 

determined under the Guides to have less than a 50% whole person impairment, he or she is 

thereupon limited to a maximum of 500 further weeks of partial disability ï perhaps 

counterintuitively, at the total disability rate.  This determination does not establish a 500-week 

cash entitlement; it merely provides for the employerôs potential future liability and the workerôs 

potential future entitlement.  (Note: Presumably the Fourth Edition endures as our reference in 

hearing loss cases. In my opinion, it does.)  

 

            The courtôs rejection of the law in question was more broad than that of the 

Commonwealth Court (the middle levels appeals court), which had similarly found the statute 

offensive to the constitution, but which remedied the situation by holding that, henceforth, the 

Fourth Edition ï that is, the edition in force at the time the law was passed in 1996 ï was to 

apply.  

 

            It is conceivable that the employer may decide to seek review in the U.S. Supreme Court. 

However, that court (to this writerôs knowledge) has only accepted two workersô compensation 

cases from Pennsylvania from 1915 to date, and both of those dealt not with matters of state 

constitutional interpretation but with cases where federal issues were involved. 

 

            An immediate, straightforward upshot of the ruling is that injured workers in 

Pennsylvania who have received 104 weeks of total disability are no longer subject to 

Impairment Rating Evaluations. They will remain presumptively totally disabled until they 

actually return to work; compromise settle their cases; or until their employers move forward to 

adjust benefits in the familiar ways ï submissions of full recovery medical opinions, showings of 

available modified duty via earning power assessments, accommodations by way of actual job 

placement back at the shop, undertakings of outplacement through basic vocational rehabilitation 

strategies, and showings of work availability via innovations like funded employment. 

 

            The decision, in any event, has raised a number of practical questions for the workersô 

compensation community. Among these are (1) whether the decision is retroactive and can 

somehow inure to the benefit of injured workers who have, since 1996, been adjudicated as less 

than 50% impaired ï and hence limited to 500 weeks of partial disability; (2) how insurers are 

now to reserve permanent disability cases (presumably, with the 500-week cap, the ñhorizon of 

liability,ò as it was called, a level of certainty as to maximum exposure was discernible); (3) 

whether this same elimination of a liability horizon necessarily translates into materially higher 

settlement values in permanent disability cases; and (4) how the legislature is possibly to 

respond.  

 

            Perhaps a more general question to ponder is whether the Pennsylvania Supreme Courtôs 

ruling will inspire challenges in other states to the Guides under the injured workerôs prevailing 

argument.  I would bet against the same and am not looking for any ñdominoes to fall.ò  On the 

other hand, the courtôs utter hostility to the AMA Guides, in this opinion and two others which 

preceded it, is remarkable and may be the subject of national dialogue. 

             

            Thanks to my academic research assistant (2016-2017), Justin D. Beck, Pitt Law 2017, 

for his review of these issues with me.  His complete summary and analysis may be found above.  
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AMA GUIDES DISAPPROVED FOR USE  

UNDER THE PENNSYLVAN IA ACT  

 

INITIAL THOUGHTS  

ON THE LAW OF RETROA CTIVITY  

 

by David B. Torrey  

 

The Supreme Court, in its Protz decision, set forth no admonition with regard to 

retroactive application of the decision. In lieu of such directives, resort must be made to common 

law doctrine. Of course, guidance from the high court would have been most welcome. Indeed, 

initial law firm website postings (see, e.g., http://www.postschell.com/publications/1385-pa-

supreme-court-declares-ires-unconstitutional); lawyer commentary in the legal press (see, e.g., 

Ms. Sherri Okimotoôs top-notch column at the pay-site WorkCompCentral.com); and hearing 

room chatter, have all focused on this extremely practical issue.  (As to Ms. Okimoto's column, 

the important remarks of attorney Lawrence Chaban merit special attention.)   

 

On this topic, in any event, I have long included in the Torrey-Greenberg Treatise 

(Thomson-Reuters 3rd ed., 2008), at section 1:92, the following brief discussion: 

 

A statute found unconstitutional is usually considered void for all purposes and 

ñunconstitutionality dates from the time of é enactment, and not merely from the 

date of the decision so branding it é.ò Thus, ñan unconstitutional law, in legal 

contemplation, is as inoperative as if it had never been passed.ò é. [C]ourt 

pronouncements are [consistent with this rule] usually held retroactive. [A] 

competing, well-recognized rule, however, is that a final judgment is final and not 

to be collaterally attacked. This is so notwithstanding the fact that the law which 

supported the judgment is later found unconstitutional.       

 

            For the initial familiar declaration, we cite Buradus v. General Cement Products Co., 52 

A.2d 205 (Pa. 1947). For the latter, we cite a U.S. Supreme Court case which has been applied in 

Pennsylvania, Chicot County Drainage Dist. v. Baxter State Bank, 60 S. Ct. 317 (U.S. 1940). 

 

That case indicates that exceptions can exist to the general rule that declarations of 

unconstitutionality void everything that has unfolded in the past. The Pennsylvania Supreme 

Court, in a 1984 case, stated: 

 
Any broad statement of absolute retroactive invalidity must be taken with 

qualifications . . . ñThe actual existence of a statute, prior to such a determination 

[i.e., unconstitutionality] is an operative fact and may have consequences which 

cannot justly be ignored. The past cannot always be erased by a new judicial 

declaration. The effect of the subsequent ruling as to invalidity may have to be 

considered in various aspects é. [Q]uestions of rights claimed to have become 

vested, of status, of prior determinations deemed to have finality and acted upon 

accordingly, of public policy in the light of the nature both of the statute and of its 

previous application, demand examination. These questions are among the most 

https://na01.safelinks.protection.outlook.com/?url=http%3A%2F%2Fwww.postschell.com%2Fpublications%2F1385-pa-supreme-court-declares-ires-unconstitutional&data=02%7C01%7Cdtorrey%40pa.gov%7C0fc52e5dc9544425616f08d4b9bfdc99%7C418e284101284dd59b6c47fc5a9a1bde%7C1%7C0%7C636337681072648287&sdata=orOxTHQW5%2BfINU%2Bf7bzgME9GNc7TF0X9AeDV8fqiUxM%3D&reserved=0
https://na01.safelinks.protection.outlook.com/?url=http%3A%2F%2Fwww.postschell.com%2Fpublications%2F1385-pa-supreme-court-declares-ires-unconstitutional&data=02%7C01%7Cdtorrey%40pa.gov%7C0fc52e5dc9544425616f08d4b9bfdc99%7C418e284101284dd59b6c47fc5a9a1bde%7C1%7C0%7C636337681072648287&sdata=orOxTHQW5%2BfINU%2Bf7bzgME9GNc7TF0X9AeDV8fqiUxM%3D&reserved=0
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difficult of those which have engaged the attention of courts, state and federal, 

and it is manifest from numerous decisions that an all-inclusive statement of a 

principle of absolute retroactive invalidity cannot be justified. (Citation omitted, 

quoting Chicot County é.). 

 

Cianfrani v. Commw., State Employeesô Retirement Board, 479 A.2d 468 (Pa. 1984). 

 

 Justin Beck, Norm Dastur, and Brad Andreen have, since I prepared these thoughts, 

penned comments for the newsletter regarding retroactivity.  All three gentlemen discuss the 

leading case, Blackwell v. Com., State Ethics Comôn, 589 A.2d 1094 (Pa. 1991), which sets forth 

a test to govern the retroactivity of a court ruling that declares a provision of the law 

unconstitutional.  See supra and infra.  

   

AMA GUIDES DISAPPROVED FOR USE  

UNDER THE PENNSYLVAN IA ACT  

 

PERSPECTIVE OF A CLAIMANTôS ATTORNEY  

 

by Nariman P. Dastur, Esq. 

DeAngelis, Dastur & Associates, P.C.  

         Pittsburgh, PA 

 Newsletter Editor and Section Council Member Norm Dastur has provided the following 

comments regarding the new Protz case.   

1. Settlement value.  The ruling in Protz is likely to have a significant effect on the value 

of certain cases.  However, the effect is more limited than some have suggested. This is because 

an earning power assessment (EPA), or other proof of job availability, can place the same 500-

week cap on benefits while reducing, if not eliminating, indemnity benefits, during that time for 

all but the highest of earners.  As a practical matter, an employer does not necessarily have to 

have an EPA performed.  Indeed, at most mediations, the mediating Judge usually takes for 

granted that this can be done and, in turn, a claimantôs benefits can be reduced accordingly.  

Therefore, the settlement value of cases will only be substantially enhanced in cases where the 

claimantôs injuries are so serious that it is unlikely that an EPA (or other showing of job 

availability) would produce a favorable result, or when the issue has been previously litigated in 

favor of the claimant (although nothing precludes the employer from undertaking the process 

again).  In these instances, it can be argued that the value of the case is more appropriately based 

on the claimantôs life expectancy. 

2.  Cases which have been settled by C&R. It is unlikely that the ruling in Protz will 

allow a claimant who underwent an IRE, and then settled his/her case, to set aside the agreement.  

It is well settled that a C&R can only be set aside for fraud, misrepresentation, concealment, or 

mutual mistake of fact.  Stiles v. WCAB (DPW), 853 A.2d 1119 (Pa. Commw. 2004).  An 

inherent risk of any settlement, workersô compensation or otherwise, is that there will be 

subsequent changes in the law which could affect the value of a case.  

 

3.  Cases in which 500 weeks has expired; more than three years since last payment.  In 

addition, it would seem that claimants whose benefits have expired more than 3 years ago, would 
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also be unable to file for reinstatement.  Reinstatement under these circumstances would be 

subject to Section 413 of the Act which requires filing a petition within three years of the most 

recent payment of compensation.  The time limitations under Section 413 are a statute of repose 

and, once a claimantôs rights have been extinguished under this provision, they cannot be 

revived.  See Cozzone v. WCAB (PA Municipal/East Goshen Twnshp.), 73 A.3d 526 (Pa. 2013). 

 

 4.  Cases where claimant is still receiving benefits/has received benefits in the last three 

years.  However, from a claimantôs perspective, all other claimants should be able to file for 

reinstatement under the ruling in Protz.  As noted by others, Blackwell v. State Ethics 

Commission, 589 A.2d 1094 (Pa. 1991), lays out a three-part test a court is to consider in 

whether to apply a new rule of law retroactively: (1) the purpose of the new rule or legal change, 

(2) the extent of reliance on the prior standard, and (3) the effect on the administration of justice 

that the new standard will have. 

 

 Regarding the first prong, the purpose of the new rule is to ensure the benefit provisions 

of the Act comply with the state constitution.  Specifically, the ruling is designed to prevent an 

arbitrary or unreasonable modification of a claimantôs benefits based on information from a 

private entity which has not been subject to legislative oversight. 

 

 Second, any reliance on an IRE by either party, particularly when the claimant is still in 

the 500-week period, is/was misplaced.  This is due to the unique nature of impairment ratings.    

It is well settled that a claimantôs benefits could be terminated or further modified by a labor 

market survey during the 500-week period.  See Schacter v. WCAB (SPS Techns.), 910 A.2d 742 

(Pa. Commw. 2006) (IRE of more than zero does not preclude subsequent termination of 

benefits); Sign Innovation v. WCAB (Ayers), 937 A.2d 623 (Pa. Commw. 2007) (employer may 

seek modification pursuant to labor marker survey after IRE determination).   

 

 Similarly, under Section 306(a.2)(4) of the Act, prior to being invalidated, a claimant 

could seek to reinstate to total disability status upon showing an impairment of greater than 50% 

at any time during the 500-week period.  See 77 P.S. § 511.1.  Therefore, the initial change of 

status was only a preliminary determination of the claimantôs condition, and the claimantôs 

benefits status did not change based on the IRE unless the 500-week period expired with no 

change.   

 

 Finally, with regard to the administration of justice, this would seem to compel a result 

where these classes of claimants could reinstate to TTD.  As noted above, a claimant, during the 

500-week period, previously had the opportunity to change his/her status by showing an 

impairment of greater than 50%.  If the ruling in Protz is not applied retroactively, a claimant is 

faced with the absurdity that the only method with which they can change their status is under a 

provision of the Act (Section 306 (a.2)(4)) that has been invalidated.  The absurdity is 

exacerbated by the fact that the original change in status to 500-week limited partial disability 

was, in the first instance, unconstitutional.   
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AMA GUIDES DISAPPROVED FOR USE  

UNDER THE PENNSYLVAN IA ACT  

 

PERSPECTIVE OF A DEFENSE ATTORNEY  

 

by Bradley Andreen, Esq.  

OôBrien, Rulis & Bochicchio, LLC  

Pittsburgh, PA 

 

I. 

 

Obviously, moving forward it would appear unlikely that the Protz holding, discussed 

extensively above, will be undone based upon further appeal.  Of course, the legislature may 

attempt to revise the Impairment Rating Evaluation (IRE) provision in some fashion.  If it does, 

one would hope that the prior case law and any mistakes made in the prior statute and regulations 

would be addressed.  From the perspective of the Defendant/Employer (D/E) it was difficult to 

meet the sixty-day window to obtain an automatic conversion of benefits that related back to 

expiration of 104 weeks of receipt of temporary total disability benefits. Given that a request for 

Designation of an IRE Physician needed to be made after receipt of the required benefits, the 

Bureau would designate a physician and then an examination would need to take place.  On 

many occasions, the physician performing the IRE would not have availability within this 

timeframe, which could deprive the D/E of the automatic change in benefits which related back 

and which in turn necessitated litigation.   

 

Of course, the legislature would need to review and approve of a specific edition of the 

AMA Guides and not ñdeferò to the AMA as to any future changes.  I am sure that the claimantsô 

bar will take issue with the pivotal determinative level of whole body impairment if new IRE 

legislation is enacted.  No guarantee exists that it would be set at 50%, and arguments would 

likely be made on behalf of injured workers that perhaps it be set lower; with employers and the 

insurance industry perhaps advocating for a higher percentage, so as to cap wage loss liability on 

all but the most extremely disabling injuries. 

 

II.  

 

An issue that will likely be litigated concerns what is to occur with cases where a change 

has already been effected to an injured workerôs benefit status from temporary total disability to 

temporary partial disability, whether via litigation or through the issuance of a Notice of Change 

of Disability Status (LIBC-764).   

 

In Blackwell v. Commonwealth of Pennsylvania, State Ethics Commission, 589 A.2d 

1094 (Pa. 1991), the Pennsylvania Supreme Court noted that where an appellate decision 

overrules prior law and announces a new principle, unless the decision is specifically declared to 

be prospective only, the new rule is to be applied retroactively to any cases where the issue in 

question has been properly preserved at all stages of adjudication.  Or course, any issue that is 

not properly preserved at every stage of a proceeding is deemed to be waived.  See Lebanon 

Valley Brethren Home v. WCAB (Flammer), 948 A.2d 185 (Pa. Commw. 2008).   
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The Commonwealth Court essentially found this to have occurred on the same day it 

decided Protz, as it also decided Winchilla v. WCAB (Nexstar Broadcasting), 126 A.2d 364 (Pa. 

Commw. 2015).  In Winchilla, the court addressed the issue of waiver in the context of a change 

in disability status from temporary total to temporary partial disability.  The court noted that 

while the claimant raised a constitutional challenge in his Answer, it was not until the claimant 

filed his amended brief with the Commonwealth Court that he raised the specific allegation of an 

unconstitutional delegation of legislative authority to the AMA in violation of Article II, Section 

1 of the constitution.  Thus, even though the court found an unconstitutional delegation of 

legislative authority, the claimant in Winchilla still was subject to the change in benefit status 

based upon an IRE performed under the 6th Edition of the Guides. 

 

The same change in benefit status should arguably hold true as to any other matter where 

benefits have been changed to temporary partial disability based upon an IRE.  Under the statute, 

the claimant had sixty days to challenge any change to benefit status after issuance of a LIBC-

764.  If this was not undertaken, the only way to ñreinstateò benefits back to temporary total 

disability was to establish a change such that the claimant had more than a 50% whole body 

impairment.  The same held true if the employer obtained a change in benefit status through the 

ñtraditional administrative processò (i.e., litigation).   

 

With the statute now being stricken as unconstitutional, the claimant that has had his or 

her benefits changed to temporary partial disability benefits and has not properly preserved the 

issue of an unconstitutional delegation of legislative authority to the AMA in violation of Article 

II, Section 1, may well be stuck with that change in benefit status and cannot attempt to reinstate 

to temporary total disability even if his condition has changed and he is now more than 50% 

whole body impaired under the 4th Edition of the Guides, or whatever edition of the text was 

applied to change benefit status. 

 

In Blackwell, the Supreme Court noted the different approaches that can be taken for 

application of the new rule of law. The court held that certain sections of the Sunset Act were an 

unconstitutional delegation of legislative authority.  The general rule was as set forth above, that 

a party on direct appeal is entitled to the change in the law before his or her judgment becomes 

final.  The court acknowledged the argument that the implicated provisions of the Sunset Act, 

being unconstitutional, were void ab initio, and should be treated as if the law was never in 

place.  However, the court noted that citizens were required to abide by the statute prior to its 

declaration of unconstitutionality and acted in accordance with the statue.   

 

Thus, the court declined to apply the new rule completely retroactively.  It indicated that, 

ñit would indeed be chaotic to act as though the offending provisioné had never been enacted 

into law,ò and it also noted the ñcountless unchallenged transactionsé which are now final.ò  

Blackwell at p. 187-88.  

 

Many employers may have handled their claims based upon the change in benefit status 

and the claimantôs subsequent failure to take legal action via litigation, or within the proper 

window to challenge the change.  If the claimant would have taken such action, perhaps a change 

may have been sought by employer to his status via a labor market survey/earning power 

assessment, traditional vocational rehabilitation, or other avenues.  Especially when dealing with 
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injured workers who have a high average weekly wage, it was not worth the time or effort once 

benefits were converted to temporary partial disability benefits to seek a modification of benefits 

based upon potential minimum wage employment.  This was and is so when all that would occur 

is what had already been determined, to wit, that the claimantôs disability status was changed to 

temporary partial disability ï with no change in the level of benefits actually being paid.  

 

The court noted in Blackwell that retrospective application is a matter of judicial 

discretion which must be exercised on a case-by-case basis. Yet, the court in Protz failed to 

indicate that its holding as to the constitutionality of IREs should be applied retrospectively or 

that the striking down of the statute and regulations was ab initio.  Of course, the court could 

have taken this latter course if it wanted to make clear that it was as if IREs never existed and 

any change in benefit status that took place on account of IREs were to be considered 

invalidated.   

 

This omission on the part of the high court probably will not stop petitions from being 

filed on behalf of injured workers seeking to ñreinstateò back to temporary total disability from a 

change of benefits based upon an IRE.  

 

It is my guess that attempts will be made by the claimantsô bar to get these cases settled 

before expiration of the 500 weeks of temporary partial disability benefits.  Consequent review 

petitions may be filed to address this issue, with an immediate request for mediation.  Other 

petitions may also be filed by claimantsô counsel, so as to ascertain if a potential exists for an 

amicable resolution of the claim before wage loss benefits stop.  However, where the 500 weeks 

of partial has already been exhausted, or where it will end shortly, carriers may not be placing 

much, if any, value on the ongoing wage loss benefits.     

 

III.  

 

An analysis must also be undertaken concerning other areas of the Pennsylvania 

Workersô Compensation Act and corresponding regulations where there may be other 

purportedly unconstitutional delegations of legislative authority.  Hearing loss, payment of 

medical bills, pharmacy bills, as well as the recent firefighter presumption law of Act 46, are 

areas which come to mind.   

 

I do not think that holding Protz will impact hearing loss.  The court in Protz took 

exception to the potential of the AMA having ñunfettered controlò over a formula that ultimately 

would determine whether a claimantôs wage loss benefits would be modified to partial and 

eventually be capped as a result of the formula.  With hearing loss claims, Act 1 of 1995 

specifically provided that the formula to determine the value of a hearing loss claim would be set 

by the American Medical Associationôs Guides to the Evaluation of Permanent Impairment, 

Fourth Edition (July 1, 1993).  The legislature included Section 105.5 of the Act, where the term 

ñImpairment Guidesò was defined as that edition of the AMA Guides.  Thus, with the legislature 

presumably having reviewed the Guides and having approved the same as providing the formula 

for hearing loss, no concern has existed, or should exist, over giving the authority to the AMA to 

change how future hearing loss claims are valued, and which ones may or may not be 
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compensable if they did not reach the 10% percent threshold.   

 

For impairment ratings, the court had the concern that the AMA could change the 

standard so that every claimant would have a whole body impairment under 50% or, in contrast, 

every claimant would have a whole body impairment over 50%.  The AMA was perceived as 

having broad discretion to change the formula, and there was no procedural mechanism to 

protect against ñadministrative arbitrariness and caprice.ò  The same concerns do not arise for 

hearing loss claims.  This is so as it would not matter if the AMA changed the binaural formula 

for hearing loss in subsequent editions of the AMA Guides, as the 4th Edition of the Guides, 

which was in place when Act 1 was passed, is still the formula which controls. 

 

However, with the Act 46 firefighter presumption statute, a requirement was created that 

the cancer be caused by an exposure to a known carcinogen, which is defined by the 

International Agency on Research for Cancer (IARC).  The law, to be specific, applies to a 

cancer suffered by a firefighter which is caused by exposure to a known carcinogen which is 

recognized as a Group 1 carcinogen by the IARC.   

 

Thus, it may well be that what the IARC does moving forward, adding or removing items 

which it classifies as a Group 1 carcinogen, could change the law as to who does or does not 

qualify for such benefits.  This aspect of the cancer law, too, could constitute an unconstitutional 

delegation of legislative authority ï here to yet another organization.  If so, the court may have to 

strike this statute if offensive unconstitutional language could not be severed so as to render the 

remainder of the section comprehensible.   

 

As for the Medical Cost Containment Regulations, I think the feature where the 

Pennsylvania system is locked into the Medicare system in place when Act 44 was passed is fine. 

Of course, an aspect of the system is the increase in what is paid for medical treatment being 

based upon the increase in Statewide Average Weekly wage.  The legislature locked us into 

something that had already been created by an outside agency when the legislation was passed, 

and the Medicare system probably would be looked at differently than any formula determined 

by a private entity.  This is so given that Medicare is a governmental system.  The 

Commonwealth Court in Protz noted that state entities typically act in the best interests of the 

citizens ï whereas one cannot say the same for private entities. 

 

However, other portions of the Cost Containment Regulations exist ï such as paying 

100% for trauma providers (34 Pa. Code § 127.128); and 80% of the usual and customary charge 

for treatment that a Medicare payment mechanism does not exist (34 Pa. Code § 127.102) ï that, 

by their nature, have to rely upon information that was not in the possession of the legislature 

when it passed the law.  The same holds true for prescriptions being payable at 110% of the 

Average Wholesale Price (AWP) of the original manufacturer (34 Pa. Code § 127.135).  In such 

situations, the legislature was and is essentially deferring to the manufacturer to set the liability 

of the D/E for the treatment provided, whereas the legislature prescribed payments for other 

treatment on the Medicare schedule in place as of January 1, 1995.    

 

It may well be that the Bureau oversees at least the prescription component by indicating 

annually in the Pennsylvania Bulletin as to which of the nationally recognized schedules is being 
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used to determine the AWP of prescription drugs and pharmaceuticals.  The question is whether 

this is enough governmental oversight of a formula prepared by an outside private agency so as 

to avoid the concerns of unfettered control.  It should be noted, in this regard, that the national 

schedules typically are just a listing of what AWPs are reported by the original manufacturers 

and re-packagers.   

 

I am not sure if anyone would take on the issues with the Medical Cost Containment 

Regulations because of concern over what may happens if they get invalidated.  Given the 

humanitarian purposes of the Act, I do not think the court is going to invalidate the mechanisms 

of the Cost Containment regulations.  However, a potential problem exists that needs to be 

addressed in terms of the regulations ï which are now more than 20 years old.  The issue is one 

that the legislature should look at prospectively to avoid problems like that which arose in 

Protz.    

 

IV. 

 

The last issue that I was asked to address relative to the Protz decision concerns the 

impact this decision may have upon settlement values.  I already touched upon how I think many 

a case where there has been a change in benefit status to partial may end up in litigation in an 

attempt to get those cases settled before the claimantôs entitlement to wage loss benefits ceases 

based upon receipt of 500 weeks of benefits.  There may be incentive for those cases to settle at a 

value less than what is typically offered. As for other cases, I do not see my clients (which I must 

advise are typically self-insured municipal employers) adjusting their valuations as to 

settlements. 

 

Even with private insurers, the value they place on settlement may not change much.  

While it is true that they may lose the benefit of a 500-week cap on benefits, typically cases did 

not necessarily settle at a value based upon the projected future value of the indemnity payable.  

While the claimantôs bar may seek more in terms of an initial demand, based on the Protz 

disallowance of an IRE-based cap, other issues to consider are that the case will now be getting 

into litigation based upon some other tool provided afforded to the D/E.  If there is a job offer or 

an Earning Power Assessment/Labor Market Survey, then there may be the potential of reduced 

benefits that the claimant faces.  This may actually lessen the value at which the D/E is willing to 

settle. 

 

Another thing to consider is that the elimination of IREs may, ironically, keep some cases 

out of litigation and disincentivize claimants from seeking to secure the services of counsel.  

Prior to Protz, may claimants secured counsel due to an IRE Petition the employer would file, if 

it had been unable to secure an opinion of full recovery or have the case otherwise postured for 

lit igation.  That dynamic is now eliminated.  Thus, settlements may be negotiated more between 

carriers and claimants directly without counsel, which could affect settlement values.   

 

In short, I do not believe it is a simple equation to say that the loss of a potential cap on 

future liability means every case should now potentially resolve for a greater amount.   
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COMPROMISE SETTLEMENT WATCH  

 

CAN THE PARTIES SETTLE OUT FROM UNDER  

THE KNOWN BILLS OF A  

KNOWN HEALTHCARE PROVIDER?  

American Body Care v. WCAB (Kmart Corp.), 2016 Pa. Commw. 

Unpub. LEXIS 622 (Pa. Commw. 2016). 

 Can the parties in a disputed original claim compromise settle and seek to exclude from 

reimbursement a known healthcare providerôs known bills?  In an unreported 2016 case (citation 

above), the Commonwealth Court treated the issue and strongly implied that the answer is yes.  

See also Peter Schatzberg, DC v. WCAB (Bemis Co., Inc.), 136 A.3d 1081 (Pa. Commw. 2016) 

(where employer and claimant settled original claim, with no recognition of liability, provider 

had no standing to file penalty petition).  

    

However, the court in the new case suggested that, in such instances, the injured worker 

bears personal responsibility for the treatment bills, for which he may potentially have to answer 

in the civil sphere.  So, in fact, the answer appears to be no.   

 

 In the 2016 case, American Body Care, a worker sustained an alleged injury and sought 

medical care from a number of providers.  Among these was the chiropractic enterprise 

American Body Care (ABC).  The employer contested the claim, denying any liability.  

According to the opinion, ABC billed the carrier, submitting the proper billings and reports. 

During the litigation, the parties successfully compromise-settled. The agreement spelled out a 

number of bills and a Blue Cross lien that were to be paid by the carrier, but the bills of ABC 

were not among them.   

    

 ABC then filed a penalty petition.  Among its allegations was that the parties, including 

employer, claimant, and claimantôs attorney, knew about the bills and failed to include those 

items in the C&R.  In the providerôs view, it had standing to file such a petition because it could 

not pursue non-payment in Fee Review, a process which assumes employer liability.  The WCJ, 

Board, and court, however, all dismissed the case for lack of standing. The court rejected the idea 

that the provider lacked any recourse.  To the contrary, the provider could pursue the claimant: 

 

We disagree that Provider is without a remedy here.  In particular, while the Act 

prohibits a provider from ñhold[ing] an employe[e] liable for costs related to care 

or service in connection with a compensable injury[,]ò é it does not preclude a 

provider from billing an employee (or his primary health insurance company) for 

care related to a condition that was never deemed compensable under the Act.  

See David B. Torrey & Andrew E. Greenberg, 8 Workersô Compensation Law & 

Practice § 6:50 (3rd ed.) (ñA provider with a legitimate bill ... may well have the 

right to recover against claimant ... under certain circumstances, despite a C&R 

between employee and employer.ò)  Indeed, Provider does not assert otherwise. 

Thus, although Provider may not have a remedy under the Act, it is not, as it 

claims, without recourse. 
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(As to the quoted statute, see Section 306(f.1)(7) of the Act, 77 P.S. §531(7)). 

 

 The holding in the case is fairly mainstream.  In a 2004 decision of the New Jersey 

Supreme Court, for example, a similar scenario played out.  The parties sought to settle out from 

under an immense lien of a healthcare provider.  The lien had developed in a catastrophic injury 

situation, where the injured worker eventually succumbed to his injuries. Ultimately, the court 

allowed a reimbursement action as against the estate (and others), concluding that the ñmedical 

providers are not bound by a settlement of which they [have] no notice and to which they were 

not a party.ò  University of Massachusetts Memôl Med. Ctr., Inc. v. Christodoulou, 851 A.2d 636 

(N.J. 2004).  See David B. Torrey, Compromise Settlements Under State Workersô Compensation 

Acts: Law, Policy, Practice and Ten Years of the Pennsylvania Experience, 16 WIDENER LAW 

JOURNAL 199, 335-40 (2007).     

 

 It seems likely that the proper defendant in such cases is indeed the claimant, and not his 

attorney.  Such is the implication of the unreported Superior Court case, CNA Ins. v. Ellis and 

Weiss, 764 A.2d 1118 (Pa. Super. 2000) (decision without published opinion).  See Torrey & 

Greenberg, § 12:34, n.4, p. 538 (Thomson Reuters 3rd ed. 2008).    

 

Editorôs Note (Andreen): The potential for a civil remedy in the case under review most likely 

would be against the claimant as opposed to the defendant/employer.  If there was an action 

against the defendant/employer brought by the medical provider, it would need to be established 

that it was liable for such treatment under the Workersô Compensation Act, a showing that could 

not be achieved based upon the terms of the C&R Agreement.  The action would more likely be 

against the claimant if he indicated that he was a guarantor for the payment of the treatment.  

This is typically done after listing who the primary carrier to bill may be.  If the C&R did not 

provide for an admission of liability, the claimant most likely could not defend against paying 

the medical providersô bills on the basis that it was treatment for a work injury, as that could not, 

based upon the terms of the Agreement, be established.  
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WALMART ñCROWDSOURCINGò:  

WORKERSô COMPENSATION CONSID ERATIONS  

IN UTILIZATION OF EM PLOYEES TO MAKE DELI VERIES  

DURING THEIR HOMEWAR D COMMUTE  

by Professor Michael C. Duff 

University of Wyoming  

College of Law  

The Washington Post recently featured a story about Walmartôs 

apparent plan to use employees commuting home to deliver packages to customersô homes as 

part of the ñlast-mileò portion of the delivery process. That could sure change the complexion of 

rush hour.  https://www.washingtonpost.com/news/business/wp/2017/06/01/walmart-is-asking-

employees-to-deliver-packages-on-their-way-home-from-

work/?tid=ss_fb&utm_term=.5b32c6bdef5d 

Workersô compensation professionals are well familiar with the ñgoing and comingò rule: 

for an employee having fixed hours and place of work, going to and from work is covered only 

on the employerôs premises. The obvious question presented by these developments ï and I 

discuss the matter partly because Walmart is one of the largest employers in my home state of 

Wyoming, and employees often drive a VERY long way home ï is the precise location of the 

ñpremisesò when an employee occasionally, rather than regularly, delivers packages on his or her 

way home.  

The employee would presumably be ñfurthering the interestò of his or her employer. One 

also supposes that injuries suffered by employees in such commutes may be said to have 

transpired during ñspecial missionsò for employers, arguably bringing the injuries within 

workersô compensation statutes.  

On the other hand, suppose an employee is compensated differently for delivering 

packages after work. Is the employee an employee for the purpose of her regular job but an 

independent contractor for purposes of delivery? Or suppose the delivery is covered by the ñdual 

purpose rule.ò The Larson Treatise, citing an Old Chestnut, states that rule as follows: 

[W]hen a trip serves both business and personal purposes, it is a personal trip if 

the trip would have been made in spite of the failure or absence of the business 

purpose and would have been dropped in the event of failure of the private 

purpose, though the business errand remained undone; it is a business trip if a trip 

of this kind would have been made in spite of the failure or absence of the private 

purpose, because the service to be performed for the employer would have caused 

the journey to be made by someone even if it had not coincided with the 

employeeôs personal journey. 

ñI would have gone home despite the delivery, but if I did not have to go home I would not make 

the delivery.ò One could argue that under such circumstances the ñtripò in question was personal 

and an injury suffered therein not compensable. On the other hand, ñsomeone (though perhaps 

not the employerôs employee) would have delivered the package if I had not done so.ò Thus, 

maybe it was a business trip. The problem can be argued, in other words, in (at least) two ways. 

https://www.washingtonpost.com/news/business/wp/2017/06/01/walmart-is-asking-employees-to-deliver-packages-on-their-way-home-from-work/?tid=ss_fb&utm_term=.0c04671c59bb
https://www.washingtonpost.com/news/business/wp/2017/06/01/walmart-is-asking-employees-to-deliver-packages-on-their-way-home-from-work/?tid=ss_fb&utm_term=.0c04671c59bb
https://www.washingtonpost.com/news/business/wp/2017/06/01/walmart-is-asking-employees-to-deliver-packages-on-their-way-home-from-work/?tid=ss_fb&utm_term=.5b32c6bdef5d
https://www.washingtonpost.com/news/business/wp/2017/06/01/walmart-is-asking-employees-to-deliver-packages-on-their-way-home-from-work/?tid=ss_fb&utm_term=.5b32c6bdef5d
https://www.washingtonpost.com/news/business/wp/2017/06/01/walmart-is-asking-employees-to-deliver-packages-on-their-way-home-from-work/?tid=ss_fb&utm_term=.5b32c6bdef5d
https://casetext.com/case/matter-of-marks-v-gray-1
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It is often at this point when I will read an article despairing that these kinds of problems 

are insoluble within the workersô compensation system and insisting that a ñthird wayò is 

necessary given a new ñdisruptiveò economy. Not at all. One simply creates a new rule that fits 

with the logic of the larger underlying system. (It would take most of my readership about two 

minutes). One need not explode the system. In fact, that kind of ñso-new-no-one-has-ever-

thought-of-such-a-thing-beforeò reaction betrays a commentator who has either not read enough 

workersô compensation cases or who has a preexisting deregulatory agenda (and I include 

proponents of ñfederalizationò as advocating, de facto, deregulation).  

ñWe think crowdsourcing is a mechanism of the future,ò says Walmart. Maybe so, but 

the colorful term ñcrowdsourcingò does not change the underlying reality of workplace injury. 

Someone must bear the cost; and, in the end, it will be the injured worker, the taxpayers-at-large, 

or the employing entity (through its customers).  

No tale of crowdsourcing or disruption can persuasively interrupt this central truth. 
 

Editorôs Note: This item originally appeared at the blog, 

http://lawprofessors.typepad.com/workerscomplaw/.

http://workers-compensation.blogspot.com/2017/06/portability-gig-economy-and-workers.html
http://workers-compensation.blogspot.com/2017/06/portability-gig-economy-and-workers.html
http://lawprofessors.typepad.com/workerscomplaw/


 

33 
 

                   KIDSô CHANCE: THE WORKERSô COMPENSATION CHARITY 

Kidsô Chance is a certified Section 501(c)(3) non-profit corporation that provides 

scholarships to children of workers who have been catastrophically or fatally injured, or who 

have been disabled as a result of a work-related injury.  Scholarships are funded solely by TAX 

DEDUCTIBLE donations from individuals, 

insurance companies, employers, attorneys, 

physicians, labor organizations, vocational 

organizations, professional associations, and 

other workersô compensation related 

organizations.   

 

             Kidsô Chance is extremely grateful 

for the support it has received from the 

Workersô Compensation Section of the 

Pennsylvania Bar Association, from 

individual law firms, and from individual attorneys.  That support has greatly aided applicants as 

they pursue their academic careers.  Kidsô Chance is always striving to make sure that any 

potentially qualified students are aware of this program.  Therefore, if you are aware of any 

injured worker with school age children, please have them contact Kidsô Chance using the 

information below. 

 

Any support members of the Workersô Compensation Section can give is greatly 

appreciated by Kidsô Chance and the students who receive the scholarships.  Your tax-deductible 

contributions to Kidsô Chance of PA may be mailed to:  Kidsô Chance, P.O. Box 543, 

Pottstown, PA  19464 ï phone: (484) 945-2104.  See also www.kidschanceofpa.org. 

 

WORKERSô COMPENSATION JUDGES  

RULES OF PRACTICE AMENDED  

 

 The WCJ Rules of Practice were amended in the course of 2014, and the changes were 

effective on December 20, 2014.  The Pennsylvania Bulletin published the changes in their final 

form at 44 Pennsylvania Bulletin 7837. See http://www.pabulletin.com/secure/data/vol44/44-

51/2617.html.  Certainly the most important addition is the set of rules that surround litigation 

implicating the Uninsured Employers Guaranty Fund (UEGF). 

 

AMERICAN BAR ASSOCIATION PUBLISHES INVALUABLE 

MEDIATION MANUAL FOR LAWYERS  
 

 Attorney Spencer Punnettôs book, Representing Clients in Mediation 

(ABA 2013), constitutes total immersion for the reader into the mechanics of 

resolving disputes via mediation. This text is the ABAôs field manual for 

lawyers.  Order your copy of this outstanding book today:  

http://apps.americanbar.org/abastore/index.cfm?section=newbooks&fm=Product.Search&type=b

&sgcd=0&k=punnett.    

http://www.kidschanceofpa.org/
http://www.pabulletin.com/secure/data/vol44/44-51/2617.html.
http://www.pabulletin.com/secure/data/vol44/44-51/2617.html.
http://apps.americanbar.org/abastore/index.cfm?section=newbooks&fm=Product.Search&type=b&sgcd=0&k=punnett
http://apps.americanbar.org/abastore/index.cfm?section=newbooks&fm=Product.Search&type=b&sgcd=0&k=punnett
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PBA WORKERSô COMPENSATION LAW SECTION 

UNPUBLISHED OPINIONS COMMITTEE  

 

 The Section has established an Unpublished Opinions Committee that reviews 

and seeks publication of significant memorandum Commonwealth Court opinions.  Anyone 

seeking consideration of an opinion for publication should contact the Chairman of the 

Committee, Michael Routch, Esquire, at (814) 283-2000, or by email at 

mproutch@mqblaw.com.  The subject of unreported opinions, and how to seek their publication, 

is addressed in a paper by Burke McLemore, Jr. & Michael P. Routch, What You Need to Know 

About Unreported Decisions, in COLLECTED PAPERS, PBA WC LAW SECTION 27TH
 ANNUAL FALL 

SECTION MEETING (Sept. 15-16, 2011) (PBI No. 2011-5396).      

  

PBA WORKERSô COMPENSATION LAW SECTION 

ISSUE EXPEDITION COMMITTEE  

 

 On occasion, workersô compensation counsel may face a case involving an issue of 

significant importance. These cases may merit expedited action, either before the WCAB or the 

court. Contact Mike Routch or Ronald Fonner, who head this committee.  Mike is at 

MPRoutch@mqblaw.com.  Ron is at RJF@qrlegal.com. 

 

COMPENSABILITY OF IN JURIES FROM HATE CRI MES  

AND OTHER NEUTRAL RI SK ASSAULTS ï REVISI TED, PRESENTED  

AT L&I WORKERSô COMPENSATION CONFERENCE 

 

As noted in the December issue of this newsletter, the talented Post & 

Schell attorney Kyle Black has written the definitive brief (for Pennsylvania, 

in any event), on the issue of whether an injury or death caused by a hate 

crime arises in the course of employment.  See PBA WC Law Section 

Newsletter, Vol. VII, No. 128 (December 2016).  Mr. Black, who is an editor 

of this newsletter, has now allowed me to post this important briefing on my 

research website.  See www.davetorrey.info.  The next time injury or death 

unfolds in such an unfortunate event, Pennsylvania lawyers and judges will 

be ready to read a top-notch critical analysis of the governing law.   

 

Mr. Black presented the essence of his paper at the Labor & Industry Workersô 

Compensation Conference, June 2017, as part of a multi-disciplinary panel, ñDealing with the 

Unimaginable: Hate Crimes and Mass Violence.ò  He presented along with Mr. Patrick 

OôRourke, the head of Hershey Company Security; and Mr. Robert Gilpin, an underwriting 

expert from Eastern Alliance Insurance Company.  After the moderator (Torrey) and Mr. Black 

explained the critical provisions of the law, Mr. OôRourke presented a comprehensive slideshow 

setting forth the current thinking with regard to how businesses and individuals can best try to 

prepare for events of workplace violence.   

 

Mr. Gilpin, meanwhile, explained how employers and insurers insure for such 

catastrophic events.  Among Mr. Gilpinôs interesting points was the fact that workers were 

among the injured and dead at the terrorist/hate crime attack at the Pulse LGBT nightclub.  

mailto:mproutch@mqblaw.com
mailto:MPRoutch@mqblaw.com
mailto:RJF@qrlegal.com
http://www.davetorrey.info/
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Indeed, Orlando, FL Judge of Compensation Claims Tom Sculco advised us that the carrier 

accepted the claim as compensable and started paying death benefits.  The fatal claim, he says, 

was eventually settled at mediation for $75,000.00.  

 

VINCE QUATRINI AND J USTIN BECK  

INTERVIEWED ON PAWLOSKY AND ITS COMMEMORATION  

 

Section member Vince Quatrini and recent Pitt Law 

graduate Justin Beck were recently interviewed for the Podcast 

ñWorkers Comp Matters.ò  The subject, of course, was the 30th 

Anniversary of the filing of the momentous Pawlosky decision, 

which famously liberalized the definition of ñinjuryò under the 

Pennsylvania Act.  See Pawlosky v. WCAB (Latrobe Brewing 

Co.), 525 A.2d 1204 (Pa. 1987). 

 

Mr. Beck, who formerly worked for Mr. Quatrini, and who is 

now affiliated with Thomas, Thomas & Hafer, published his 

masterful retrospective history and celebration of the case in the last 

issue of this newsletter.  See Justin D. Beck, From the Glass Lined 

Tanks of Old Latrobe: 30 Years of Pawlosky, PBA 

Workersô Compensation Law Section Newsletter, 

Vol. VII, No. 129 (March 2017), essay also available 

at www.davetorrey.info. 

    

Workers Comp Matters is a production of the legendary Massachusetts 

workersô compensation lawyer Alan Pierce.  Mr. Pierce is currently President of 

WILG and is also active in the ABA-founded College of Workersô Compensation 

Lawyers.   

 

Check out Mr. Pierceôs interview of Messrs Quatrini and Beck at: 

https://legaltalknetwork.com/podcasts/workers-comp-matters/2017/06/how-the-pawlosky-case-

redefined-workplace-

injury/?utm_source=Legal+Talk+Network+Subscribers&utm_campaign=a436240edf-

WCM_RSS_EMAIL_CAMPAIGN&utm_medium=email&utm_term=0_4e88517b4b-

a436240edf-38129065&mc_cid=a436240edf&mc_eid=57fcdd9011.   

 

 You will hear them engage in a lively discussion of the facts, holding, and legacy of this 

famous Pennsylvania Supreme Court case!   

 

 

 

 

 

 

  

Justin Beck 

Vince Quatrini 

Alan Pierce 

http://www.davetorrey.info/
https://legaltalknetwork.com/podcasts/workers-comp-matters/2017/06/how-the-pawlosky-case-redefined-workplace-injury/?utm_source=Legal+Talk+Network+Subscribers&utm_campaign=a436240edf-WCM_RSS_EMAIL_CAMPAIGN&utm_medium=email&utm_term=0_4e88517b4b-a436240edf-38129065&mc_cid=a436240edf&mc_eid=57fcdd9011
https://legaltalknetwork.com/podcasts/workers-comp-matters/2017/06/how-the-pawlosky-case-redefined-workplace-injury/?utm_source=Legal+Talk+Network+Subscribers&utm_campaign=a436240edf-WCM_RSS_EMAIL_CAMPAIGN&utm_medium=email&utm_term=0_4e88517b4b-a436240edf-38129065&mc_cid=a436240edf&mc_eid=57fcdd9011
https://legaltalknetwork.com/podcasts/workers-comp-matters/2017/06/how-the-pawlosky-case-redefined-workplace-injury/?utm_source=Legal+Talk+Network+Subscribers&utm_campaign=a436240edf-WCM_RSS_EMAIL_CAMPAIGN&utm_medium=email&utm_term=0_4e88517b4b-a436240edf-38129065&mc_cid=a436240edf&mc_eid=57fcdd9011
https://legaltalknetwork.com/podcasts/workers-comp-matters/2017/06/how-the-pawlosky-case-redefined-workplace-injury/?utm_source=Legal+Talk+Network+Subscribers&utm_campaign=a436240edf-WCM_RSS_EMAIL_CAMPAIGN&utm_medium=email&utm_term=0_4e88517b4b-a436240edf-38129065&mc_cid=a436240edf&mc_eid=57fcdd9011
https://legaltalknetwork.com/podcasts/workers-comp-matters/2017/06/how-the-pawlosky-case-redefined-workplace-injury/?utm_source=Legal+Talk+Network+Subscribers&utm_campaign=a436240edf-WCM_RSS_EMAIL_CAMPAIGN&utm_medium=email&utm_term=0_4e88517b4b-a436240edf-38129065&mc_cid=a436240edf&mc_eid=57fcdd9011
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BOOK NOTE  

 

WORKERSô COMPENSATION:  

ANALYSIS FOR ITS SECOND CENTURY  

by H. Allan Hunt & Marcus Dillender 

Upjohn Institute.  129 pp.  2017.      

 

A top-notch new book has been published by the Upjohn Institute in which a veteran 

economist and his younger colleague undertake an analysis of U.S. workersô compensation 

programs.  The focus of the authors, H. Allan Hunt and Marcus Dillender, is on how workersô 

compensation is, in the present day, performing in what they view as its three critical areas: 

providing adequate benefits to support beneficiaries in the wake of work injuries; facilitating 

workersô return to work at time-of-injury employers; and promoting workplace safety through 

the financial incentive of mandatory insurance and experience rating.  See H. Allan Hunt & 

Marcus Dillender, Workersô Compensation: Analysis for Its Second Century (2017).   

 

 To a great extent this short book is an updated overview of the literature in these three 

areas.  A frequent theme, meanwhile, is the familiar complaint that, as workersô compensation is 

a state-based program, study of overall performance is difficult in the extreme.  This is 

particularly so in the area of benefit adequacy, where analysts must compare wage-loss 

jurisdictions (like their home state of Michigan), with permanent impairment states ï while at the 

same time trying to make some stab at judging the adequacy of the lump sum compromise 

settlements that so predominate in the present day.  The authors ultimately render no broad 

conclusion on whether U.S. programs are providing adequate and equitable wage replacement.  

And, on a depressing note, they posit that policymakers have ñinsufficient interestò in the 

question.     

 

 To this writer, the most interesting discussion centers on returns to work by employees to 

their time-of-injury employers. While hardly a new concept, the authors portray early and 

aggressive attempts to return employees to work as part of the broader disability management 

movement that has evolved in the last few decades as a cost control strategy.  An observation 

that rings particularly true is that return to work has to a great extent displaced ambitious (and 

often expensive) vocational rehabilitation programs run by state agencies. Of course, on the 

ground, we perhaps see the process most dramatically in the tension between injured workersô 

lawyers and employers, as the latter utilize nurse case managers (who often can be aggressive) to 

facilitate prompt return to work. Claimantsô counsel on occasion view such nurses as partisans ï 

mere extensions of the adjuster ï while the employer and carrier view such interventions as in 

good faith and critical, in many cases, to get the claimant the best care and ease the workerôs 

return to his or her job.   

 

 The Hunt & Dillender book is an excellent overview of the system. The book would be 

especially valuable for the law student who desires to go beyond the legal principles and rules 

which dominate claims adjustment and litigation and craves exposure to, and sophistication 

surrounding, all aspects of the program. At 129 pages the book is highly digestible.  Itôs also 

flawlessly edited and produced and features an excellent bibliography.     
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Workersô Compensation: Analysis for Its Second Century can be read online for free.  

See http://research.upjohn.org/up_press/244/.  Hardcopies can be purchased for $14.99.  See 

https://www.upjohn.org/sites/default/files/pdf/17-18-Upjohn-Pubs-Catalog.pdf. 

  

         ~ Dave Torrey  

            6.20.2017  

 

PANEL AT 2017 L&I WORKERSô COMPENSATION CONFERENCE  

YIELDS BOUNTIFUL, US EFUL INFORMATION,  

IN ñ60 TIPS IN 60 MINUTESò (JUNE 13, 2017) 

Led by Attorney Larry Chaban, a talented panel of L&I Conference 

speakers for the session, ñ60 Tips in 60 Minutes,ò provided the audience a large 

volume of practical advice.  The session was both educational and amusing. 

Amusing, notably, in that Mr. Chaban would give the panelist the ñbuzzer-hookò if he or she 

went over his allotted 60 seconds per tip. 

The panel consisted of Jason Krasno, Esq., claimantôs counsel; Greg Fischer, Esq., 

defense counsel; Mr. Ken Kunzman of MEMIC Indemnity; Robert Hilgar of Woods Services; 

and WCJ Joseph Grady of Scranton.  Each panelist, of course, gave a tip relevant to their 

particular role in the community.   

Here is a summary of the highpoints.  Bear in mind that for this type of presentation, one 

has to write fast and that, for the most part, these are the writerôs interpretations (though I think 

Iôm pretty accurate).  

I.  Defense Counsel 

Mr. Fischer counseled the audience that both adjusters and 

employers, in considering a disputed/litigated case, must always remember 

their objectivity. Adjusters in particular ñmust not get overconfidentò with 

regard to the idea that the carrier will always prevail in claims.  In this 

regard, one often comes to have complete belief in oneôs case in the course 

of a dispute.  This natural tendency can obscure reality. 

 Mr. Fischer also insisted that carriers and their adjusters should not take disputes 

personally. Thus, efforts of the other side to personalize the dispute, undertake ad hominem 

attacks, and the like, should be ignored. Mr. Fischer admonished, ñyou get more flies with honey 

than with vinegar.ò  

 Mr. Fischer also addressed the issue of Notices of Compensation Payable. He 

recommended that adjusters should always ñaccurately describe the injuryò that is being 

adjusted. He admonished, ñdo not accept too much!ò   

 Meanwhile, according to Mr. Fischer, employers in their disputes always must be 

attentive to the law and ensure that a bona fide defense exists.  A goal at all times is that no claim 

should be subject to an enduring dispute if an award of unreasonable contest fees becomes likely. 

He noted, wryly, that ñthe claimant is a scumbag,ò is not a legally cognizable defense.   

http://research.upjohn.org/up_press/244/
https://www.upjohn.org/sites/default/files/pdf/17-18-Upjohn-Pubs-Catalog.pdf
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 On the subject of mediation, Mr. Fischer reminded adjusters that attorneys involved in 

the process need information well in advance of such sessions.  Eleventh hour materials and 

information are usually not helpful.  

 Mr. Fischer had been impressed over the years that many adjusters, facing the delays 

inherent in the workersô compensation system, grow highly impatient.  However, he counseled, 

ñitôs all about the process é employers often become impatient about this fact,ò and they may 

well make choices contrary to their interests as a result.  

 Mr. Fischer, like many others, has also become highly impressed about the discovery 

potential of social media.  To ascertain whether a claim is not a bona fide case, or is otherwise 

subject to serious question, employers and carriers should, indeed, use social media for discovery 

purposes.  

 On the subject of mediation (with an eye towards compromise settlement), Mr. Fischerôs 

hoary advice was both to other defense attorneys and adjusters: in C&R talk, it is important not 

to ñbid against yourself.ò  He posited that a mediation, or even informal lawyer to lawyer 

settlement negotiations, are just that: negotiations.  The process isnôt an auction.  

 Again addressing the issue of adjusting claims, Mr. Fischer highly recommended sending 

the employee the self-report forms that were created by Act 44.  These reports should indeed be 

sent every six months to ascertain whether the claimant is working, has other earning power, or 

has otherwise become entitled to collateral benefits.  

 In one of his final points, Mr. Fischer raised an issue that has been current in workersô 

compensation for at least forty years: employers, to protect themselves against petitions like 

reinstatement and review, filed by claimants, must have dotted all the Iôs and crossed all the Tôs 

in closing up the case when the claimant actually returned to work.  The employer must 

undertake a valid 413(c)/(d) filing, or a supplemental agreement must be obtained.  Failure to 

undertake one of these processes can result in an essentially default-type judgment of 

reinstatement.  

 In the same sense, an employerôs sloppy paying of benefits without an NCP, or an 

Original Agreement, is highly hazardous.  Recall, in any event, that these informal payments will 

surely be considered workersô compensation in the event of any dispute situation.   

 On another issue, Mr. Fischer recommended that adjusters, during the claims process, and 

in the creation of their notes, ñmust be careful to stay professional.ò  Shrill comments have no 

place in adjuster notes.   

II.  Claimantsô Counsel 

Mr. Krasno, who represents injured workers, articulated several 

tips the focus of which was the need for meticulous communication 

with his clients.  An overriding admonition in this precise regard: 

claimantôs counsel must be careful to educate the client with regard to 

his or her reasonable expectations.  Many claimants in the present day have gone on the internet 

and developed unreasonable expectations about their claims. He often reacts to internet-inspired 

comments with the following thought: ñwhere did you learn that?ò     
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While undertaking this type of counseling, effective claimantsô counsel should recall that 

injured workers facing claims are on an ñemotional rollercoaster.ò  Proper attention must be 

given to such vulnerable individuals. ñCommunication and compassionò on the part of counsel 

are essential.  

With regard to hearing testimony, injured workers must remember to display candor. It is 

counselôs job to coach workers with regard to such things as the authenticity and accuracy of 

their pain, disability, and impairment complaints; and to provide a correct account of the history 

of their injuries and other maladies. Thus, prior to any testimony, counsel must insure that 

claimant is giving an accurate history of his injury and other aspects of the claim.  

Inconsistencies or inaccuracies make the claimant look bad in the course of the hearing 

presentation.  

Of course, an injured workerôs counsel is just that: someone who is going to give counsel.  

One valuable piece of advice: coach the client to curtail aspects of the cost of living so that he or 

she can live on the TTD check during the pendency of the litigation and afterwards.    

Counsel, in the course of effectively communicating with the claimant, must remember 

that injured workers ñon the emotional rollercoasterò (see above) may exaggerate their 

complaints.  For example, an apparently common complaint from a claimant to his counsel is 

that the ñDME [defense medical examiner] hurt meò during the evaluation ï awakening in the 

workerôs mind the idea that a medical malpractice suit, or the like, must follow. Mr. Krasno 

noted that with the claimant being so emotional, pain ï in this context, and at other stressful 

litigation moments ï is likely to be magnified.  

Mr. Krasno also recommended that, in the earning power assessment cases, the injured 

workers should be told to tell the vocational expert to look for jobs that the worker feels that he 

or she is qualified to perform and would enjoy pursuing as a career.  

Mr. Krasno, notably, pointed out that many claimants demand of their attorneys that they 

ñget them drugs now!ò  Good attorneys, however, point claimant to the best physicians for 

proper medical management.  

In the same sense, Mr. Krasno cautioned that the selection by claimant of the best 

physician is critical not only to the claim, but to the claimantôs good health.  Mr. Krasnoôs 

consistent theme was that some physicians care more about ñmedication than medicine.ò  

III.  Insurance Underwriter 

Ken Kunzman, of MEMIC Indemnity, provided tips 

pointed towards underwriters ï that is, insurance professionals 

who insure employers and who are hence chiefly interested in prudent placement of insurance, 

and in encouraging safety, to avoid claims and litigation. 

Mr. Kunzman admonished employers, as a preliminary matter, ñyou must be safe.ò Of 

course, the best way to avoid workersô compensation liability is to have a safety program and 

avoid accidents and injuries in the first place.  
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Toward this end, his second tip was that employers should orient new employees to 

safety at the very outset of their employment and, in general, to ñinculcate a safety cultureò at the 

workplace.  Toward the goal of creating a culture of safety, Mr. Kunzman recommended that 

employers have ñsafety ambassadors,ò that is, employees who spread the word among the 

workforce. 

Mr. Kunzman also set forth the common wisdom that all employers should have safety 

committees.  This not only accords the employer a five percent discount on premiums, but again 

serves the goal of creating a safety culture at the employment site.  

Consistent with this theme, employers should also have a safety director.  It is fine to 

have committees and be familiar with safety promotion strategies, but one must ensure that a 

strong leader is driving the program. Mr. Kunzman also recommended that fidelity to safety and 

safety protocols in fact be made a part of employeesô performance reviews.  

Mr. Kunzman pointed out that much workplace safety material is in fact free, and 

employers should always be taking advantage of the same. (A member of the audience, from 

Labor & Industry, pointed out that a lot of significant, up to date safety information ï the 

PATHS program ï is on the Bureauôs website. See 

http://www.dli.pa.gov/Businesses/Compensation/WC/safety/paths/Pages/default.aspx.) 

Mr. Kunzman also recommended that all accidents be taken seriously and investigated 

with meticulous attention to detail. The circumstances of the accident, based on such an 

investigation, can be written up and studied with a focus on preventing any similar accident in 

the future.  

The speaker also recommended that employers should know, as intimately as possible, its 

panel physicians. Likewise, panel physicians should be obliged to ñknow your operations.ò  

Mr. Kunzman echoed the common wisdom of many decades: ñhave modified duty 

programs.ò  Job descriptions should be on hand, also, before any injury and the need for 

accommodations arises.  

 Articulating further common wisdom, he recommended taking advantage of the provider 

panel which gives employerôs control over employee care for the first 90 days after the claim is 

initiated.  

IV.  Employerôs Representative  

Mr. Bob Hilgar, the workersô compensation manager at Woods 

Services (a special-needs facility), presented tips valuable to other 

employers.  (He had the advantage of previously working as an adjuster for 

Sedgwick and CorVel.)  

Mr. Hilgar set forth familiar risk management advice: employers 

should undertake employment physicals (he used the word ñscreeningsò) to insure that potential 

workers can undertake the essential job duties of the proposed work. (The issue of the Americans 

with Disabilities Act was not mentioned, but the speaker seemed to be taking for granted that it 

was post-offer, pre-work physicals which are legitimate in the present day.)  

http://www.dli.pa.gov/Businesses/Compensation/WC/safety/paths/Pages/default.aspx
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Mr. Hilgar also counseled that employers and carriers must ñknow the workersô 

compensation processò cold and adjust expectations accordingly.  

He also recommended that workersô compensation insurers should know their insureds 

intimately, and should have familiarity with the employerôs broker as well. If this type of deep 

mutual acquaintance is present, all issues surrounding the program and claims ñwill be expedited 

and mitigate costs.ò  

The speaker also recommended ñkeeping the injured worker engaged.ò  A responsible 

individual at the employment site should, in his view, contact the injured worker at home at least 

once every two weeks. Workers can, in his view, even be requested to come in to the plant for 

review of work issues and, presumably, of the claim itself.   

Like Mr. Kunzman, Mr. Hilgar recommended that panel physicians have working 

knowledge of the critical job duties of injured workers. Indeed, he recommended that such 

physicians have a good idea of the employers with whom they have contracts for medical 

services in advance of injuries.  

Mr. Hilgar was robust in his advice that employers should not delay ñfor a momentò 

reporting of the injury. Good case management, in his view, starts immediately after the 

accident.  

Addressing what he termed a sensitive issue, Mr. Hilgar believes that post-accident drug 

testing can indeed be advantageous and should be part of the risk management program.   

After injuries and/or disabilities commence, an employer may, as part of the investigation 

and ongoing claims handling, legitimately talk to co-workers about the claimant and the bona 

fides of the claim. Mr. Hilgar suggested that not all employees are patient with their co-workers 

who may be unreasonably extending their disabilities.  He admonished, on this point, 

ñinformation is power.ò 

The speaker also stated that employers and their agents are well-advised to learn to work 

with attorneys representing injured workers. Employers should focus on communicating with 

such injured worker representatives in pursuit of the best possible outcome.  

Once an injury and claim have unfolded, employers and carriers must be sure to advise 

the IME physician of all critical data, with the doctor particularly being intimate with the nature 

of the accepted injury.  

V.  Workersô Compensation Judge  

The final speaker was the widely-respected Judge Joseph Grady 

of the Scranton WCOA office.   

Judge Gradyôs first tip (all, notably, were for lawyers), was one 

very familiar over the decades: attorneys of both sides should speak to 

their clients before hearings. Judge Grady is alarmed when a claimantôs 

lawyer exits the hearing room counseling his client, ñnow letôs go é 

and Iôll explain to you what just happened.ò  Shouldnôt this have been reviewed before the 
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session? Judge Grady also insisted that, for the judge to do a good job, the lawyers must have 

been prepared.  

The judge also encouraged lawyers to be communicating the status of litigation. Delayed 

communication can mean a corresponding delay in the adjudication of cases ï which rarely 

benefits anybody. Judge Grady set forth another sage aspect of advice.  In this regard, lawyers 

should know the WCJ Rules. At this point, the Rules (some of which, this writer notes, are in fact 

mandatory), have been around for quite some time. The Rules were tightened up in 1991 and 

have been further refined over the decades.  

In some regions of Pennsylvania, the first hearing is in essence a pretrial. This is in fact 

Judge Gradyôs practice.  Many lawyers do not prepare as effectively for a pre-trial as they would 

for a session with testimony.  The pre-trial, however, is not a pro forma event and should not be 

approached by counsel in such a fashion.   

Judge Grady counseled lawyers to be fairly formal as they begin hearings. Lawyers 

should identify themselves briefly and introduce witnesses. Indeed, in Judge Gradyôs view, the 

lawyers should identify all individuals that the lawyer brings to a hearing. In his view, lawyers 

should ñsay who they are é even if they are only observersò and are not testifying.  

The judge encouraged lawyers not to engage in useless, pro forma cross examination. 

Such process does not advance a partyôs case. In his view, lawyers should ñembrace 

understatement.ò  

Pursuant to the further theme of formality, Judge Grady counseled lawyers to ñmind your 

manners in the courtroomé.ò In particular, there should be no ñrolling of the eyesò and other 

incontinent body language in response to testimony or statements of other counsel ï or the judge. 

The judge was, in a similar vein, critical of attorneys who engage in partisan bickering.  Lawyers 

should avoid personal disputes with other attorneys. And, in public, the lawyer in a pique with 

regard to a contentious development should ï instead of sounding off ï simply ñbe quiet.ò 

A good lawyer, in Judge Gradyôs view, is open to the idea of settlement. Lawyers and 

other parties who show a reflexive opposition to the idea of settlement can be ineffective: ñIs it 

sensible,ò the judge queried, ñto be completely resistant?ò 

Judge Grady gave excellent advice with regard to the conclusion of cases. Lawyers 

should, in this regard, take seriously the process of submitting proposed findings.  Lawyers 

should obtain a sample of a decision of the judge presiding over the case, and follow his or her 

format.  And, of course, lawyers should remember the reasoned decision requirement. Effective 

proposed findings flesh out the credibility determinations! After all, if the WCJ does not 

undertake this task, and the other side appeals, such latter party can argue for a remand based 

upon the lack of reasoned decision.  

Judge Grady finally gave a tip on the issue of WCAIS, that is, the controversial paperless 

courtroom system introduced in the Pennsylvania program. Judge Grady is alarmed when he 

hears lawyers exclaim, ñI donôt do WCAIS.ò   

His Nike-inspired response: ñJust do it.ò   
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A SONG FOR OCCUPATIONS 

 

CLAIMANT VOCATIONAL DEMOGRAPHICS  

LITIGATED CASES HEARD BY WCJ DAVID TORREY  

ALLEGHENY COUNTY, PA (MAY 2017) 

  

A staple of workersô compensation journalism ï and seminar topics ï 

is the dramatic change that has been occurring, and will continue to occur, in 

our countryôs job-makeup picture.  

 

At the College of Workersô Compensation Lawyers Symposium (Phoenix, AZ, March 

2017), for example, Peter Rousmaniere showed slides demonstrating how work injuries and 

deaths have continually declined in number, due in part to the changing character of the national 

workforce.  One of his slides, for example, showed that in three high-risk occupational 

categories, sharp reductions of the same, as part of the overall employment marketplace, had 

taken place between the years 1950 and 2005.  These included ñhand-craft production,ò 5.1% to 

3%; transportation/construction/mining/farming, 29.2% to 18.2%; and machine operating, 12.6% 

to 4.6%.   

 

Another slide demonstrated impressive evidence of our countryôs continuing shift from a 

manufacturing economy to a service economy: in 1994 ï For every ten manufacturing work 

injuries involving at least one dayôs lost time, there were eight such service sector injuries; in 

2012, meanwhile, for every two manufacturing lost-time injuries, there were ten service sector 

injuries.   

 

Mr. Rousmaniereôs complete slides how can be viewed at this URL: 

http://www.americanbar.org/groups/labor_law/committees/wccom/archive/2017papers.html. 

 

In some regions, of course, even the service industry is taking a hit.  The New York Times 

recently featured a story about how Johnstown, PA, has suffered in this regard.  Rachel Abrams 

& Robert Gebeloff, In Towns Already Hit by Steel Mill Closings, a New Casualty: Retail Jobs 

(June 25, 2017), available at https://www.nytimes.com/2017/06/25/business/economy/amazon-

retail-jobs-pennsylvania.html. 

 

Perhaps the newest issue to be addressed in this discussion, meanwhile, is how artificial 

intelligence may render obsolete even more jobs.  See, e.g., Elizabeth Kolbert, Our Automated 

Future: How Long Will it be Before You Lose Your Job to a Robot?, THE NEW YORKER (Dec. 19 

& 26, 2016), available at http://www.newyorker.com/magazine/2016/12/19/our-automated-

future. 

 

 An implication of this type of data and stories is that the fewer injuries that will take 

place, because of the changing workforce, means a smaller volume of cases for litigation and 

treatment by workersô compensation in general.  While a country with fewer injuries is an 

inarguable good, of course, a reduced practice has practical implications for lawyers and 

agencies.  

 

http://www.americanbar.org/groups/labor_law/committees/wccom/archive/2017papers.html
https://www.nytimes.com/2017/06/25/business/economy/amazon-retail-jobs-pennsylvania.html
https://www.nytimes.com/2017/06/25/business/economy/amazon-retail-jobs-pennsylvania.html
http://www.newyorker.com/magazine/2016/12/19/our-automated-future
http://www.newyorker.com/magazine/2016/12/19/our-automated-future
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 Of course, many opinions exist on the issue of the shrinking workforce and how societies 

and systems should react to the same.  See, e.g., Andrew McAfree & Erik Brynjolffson, How 

Many Jobs will be Killed by AI?ò is the Wrong Question (June 24, 2017), available at  

https://www.linkedin.com/pulse/why-how-many-jobs-killed-ai-wrong-question-andrew-

mcafee?trk=eml-email_feed_ecosystem_digest_01-hero-0-

null&midToken=AQFjlHs34Fw8Jw&fromEmail=fromEmail&ut=3jR2Cmo3_M8nQ1. 

 

 This writer has been motivated by these discussions to examine the type of jobs 

undertaken by the workers who have injury claims in litigation at the present time.  The 

following table reveals the jobs of the seventy claimants who appeared before me in court for the 

month of May 2017, along with the enterprise type for which they labored.  The writer does not 

submit that this list is truly empirical; instead, it is simply a snapshot of the types of workers who 

are currently having significant injuries which, in turn, lead to litigation.   

 

Are these the types of jobs that the social scientists and commentators believe will soon 

be curtailed ï or eliminated altogether?   

      
May 2, 2017 

EE Sex Occupation  Enterprise 

A M Auto mechanic Auto repair 

B M Light labor, skilled Aluminum window and door manufacture 

C F Home health LPN Home health care (nursing) 

D M Retail (meat department) Grocery 

E M Carpenter  Home remodeling  

F M School bus driver Transportation  

G M Corrections Officer Corrections 

H M Heavy labor, manufacturing  Foundry 

I F Fast-food crew member Restaurant  

J M Landscaping crew member  Landscape and tree service 

K M Truck driver Transportation 

L M Forklift driver  Warehousing (foodstuffs) 

M F Social Worker  Home health care (hospice) 

N F RN Hospital 

 

May 9, 2017 

A F Pulmonary technician  Hospital  

B M Cook, industrial kitchen Institutional food provision 

C F Dollar store manager Retail  

D F School bus driver  Transportation 

E F LPN Nursing home  

https://www.linkedin.com/pulse/why-how-many-jobs-killed-ai-wrong-question-andrew-mcafee?trk=eml-email_feed_ecosystem_digest_01-hero-0-null&midToken=AQFjlHs34Fw8Jw&fromEmail=fromEmail&ut=3jR2Cmo3_M8nQ1
https://www.linkedin.com/pulse/why-how-many-jobs-killed-ai-wrong-question-andrew-mcafee?trk=eml-email_feed_ecosystem_digest_01-hero-0-null&midToken=AQFjlHs34Fw8Jw&fromEmail=fromEmail&ut=3jR2Cmo3_M8nQ1
https://www.linkedin.com/pulse/why-how-many-jobs-killed-ai-wrong-question-andrew-mcafee?trk=eml-email_feed_ecosystem_digest_01-hero-0-null&midToken=AQFjlHs34Fw8Jw&fromEmail=fromEmail&ut=3jR2Cmo3_M8nQ1
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F M Security guard Steel mill 

G M Carpenter Home remodeling  

H M Auto mechanic  Auto repair  

I M Apprentice plumber  Plumbing  

J M Industrial plumber  Plumbing  

K F Medical Assistant  Hospital  

L M  Beer Driver/Delivery Wholesale liquor 

M M Larry car operator Steel mill 

N M Auto mechanic Service station  

 

May 11, 2017 

A  M CNA Long-term care  

B F Caregiver (special needs adult) Home health 

C M Police officer  Law enforcement  

D M NFL football player Professional sports 

E F Childcare Church-based childcare 

F M Grinder operator Manufacturing (custom springs) 

G M Mechanic/construction worker  Construction contractor  

H M Janitor Contract cleaning  

I M Sign installer  Commercial cleaning  

 

May 16, 2017 

A M RN Hospital 

B M Warehouse receiver Computer Sales and Repair 

C F Baker Restaurant 

D M Roofer Roofing 

E F LPN Hospital  

F F Janitor  Senior care 

G M Delivery driver  Wholesale foods 

H M Youth counselor  Municipal health and welfare services 

I M Professional hockey player (minor league) Professional sports 

J M Industrial sales  Oil & gas supply 

K F School van driver Commercial school busses  

L M Truck driver (18-wheeler) OTR Trucking  
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May 18, 2017 

A M Skilled labor Manufacture/supply refractories  

B F Life skills trainer (TBI patients)  Private social services  

C F Bus driver Transportation  

D M, Residential counselor Private social services 

E M Custodian Church 

F M  Bartender  Tavern  

G M Truck mechanic Wholesale food distribution 

H M Security officer  Security Services 

I M Trash thrower (helper) Sanitation 

 

May 23, 2017 

A F Supportive housing associate  Social services 

B F School van driver Transportation 

C F Hotel room attendant  Hotel  

D M Triaxle driver Steel mill support 

E M Trash truck driver Sanitation  

F M Cook Restaurant  

G F Patient transfer agent Hospital  

H M Patient transfer agent  Hospital 

I M Steelworker Steel mill  

J F Veterinary tech Veterinarian Office 

K M Mechanic Amusement park  

L M Car detailer  Auto sales  
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NOTES FROM A SEMINAR  

 

THE ABA WORKERSô COMPENSATION SECTIONS 

CLE, PHOENIX 2017  

 

UNDOCUMENTED WORKERS,  

COMPENSATION COMMUNITY DIALOGUE,  

TRAUMATIC BRAIN INJURY, CASTELLANOS é  

AND THE BEST OF THE REST 

 

ABA Workersô Compensation Committee Mid-Winter CLE, Phoenix, AZ, March 16-18, 2017, 

papers available at  

http://www.americanbar.org/groups/labor_law/committees/wccom/archive/2017papers.html 

(Last visited March 27, 2017); brochure and summary: 

http://www.americanbar.org/content/dam/aba/events/labor_law/2017/03/work/mw2017wc_broch

ure.authcheckdam.pdf. 

 

 The American Bar Association Workersô Compensation Committees (those of the Labor 

and Employment and the Tort, Trial and Insurance Practice Sections), recently convened their 

Mid-winter CLE in Phoenix, AZ.  The sessions extended from Thursday, March 16, 2017 to 

Saturday morning, March 18, 2017. The conference was attended by a few logistical glitches, but 

those irritants were easily trumped by the flood of information and ideas that the gathering 

provided!   

 

 I.  Undocumented Workers 

 

 For my part, I presented, as part of a panel headed by Kansas lawyer Kim Martens, a 

paper on workersô compensation rights of undocumented workers.  I had been assisted in the 

project by a talented Pitt Law student, Justin Beck, who is going into our field.   Our co-written 

paper, which analyzes the issue, and which collects current press accounts and academic 

commentary, concludes with a fifty-state comparative table.  It is posted at the public conference 

URL (see above), and also at www.davetorrey.info. 

 

            As far as I can tell, 33 states now have authority holding that an undocumented worker 

can be an employee for purposes of workersô compensation laws; 18 are officially undecided; 

and one (Wyoming) considers such workers ñemployeesò if the employer believed the worker 

was documented.  The total equals 52, as I am including D.C. and the LHWCA.  Not everyone, 

notably, categorizes the states the exact same way. Attorney Gary Wickert ï long known as a 

national subrogation expert ï has a new online table out (cited in our bibliography), with slightly 

different results.    

 

            The big issue, nationwide, is in fact not the basic issue of employee status, but the extent 

to which such workers are entitled to benefits.  Many states, including my own (Pennsylvania), 

maintain the rule that an injured worker is disqualified from total and partial disability once he or 

he is cleared for work.  Not all states, however, are so restrictive.  Our neighboring state of 

http://www.americanbar.org/groups/labor_law/committees/wccom/archive/2017papers.html
http://www.americanbar.org/content/dam/aba/events/labor_law/2017/03/work/mw2017wc_brochure.authcheckdam.pdf
http://www.americanbar.org/content/dam/aba/events/labor_law/2017/03/work/mw2017wc_brochure.authcheckdam.pdf
http://www.davetorrey.info/
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Delaware is an example.  There, the employer still has the burden of showing resolution to 

partial disability.                 

 

            Of intrigue was the commentary of the two top-notch injured worker lawyers, from 

Phoenix and Tucson, who were on our panel.  In Arizona, no statute or common law declaration 

exists unequivocally stating that an undocumented worker is an employee for workersô 

compensation purposes.  One of these local panelists characterized the state as being ñofficially 

neutralò on the issue, and both sides are said to avoid the workerôs immigration status.  As many 

undocumented workers are laboring in Arizona, this custom and practice seems quite 

remarkable. 

 

 II.  Keynote Address on the State of the Program  

  

 The first session was in fact a Keynote Address by Bob Wilson, the principal of 

workerscompensation.com (an information aggregator), and a well-known blogger about 

workersô compensation.  Though not a lawyer, he is unusually sophisticated about the laws, 

customs, and practices that surround the field.  It is notable that he conspicuously refers to 

workersô compensation not as the practice, program, or system, but as the ñindustry.ò   

 

 Mr. Wilson discussed the progress of the Wilson-Langham Summit which has been 

carrying on a dialogue about the state of workersô compensation for the last year.  He noted that 

the three critical areas all Summit participants believe need serious consideration are benefit 

adequacy, regulatory complexity, and the chronic problem of worker delays in receiving 

treatment. 

 

 Over-involvement of lawyers in the system is usually highlighted as a concern in system 

evaluations, and this issue has been advanced at Summit meetings.  Of course, excessive attorney 

activity in compensation systems has been remarked upon for over half a century.  (In a 1930ôs 

study of the Pennsylvania system, critics complained that too many workers had their benefits 

reduced by attorneyôs fees.)  The irony, Mr. Wilson pointed out, is that when problems occur in 

the area of benefit adequacy, regulatory complexity, and delays in treatment, it is lawyers who 

are typically brought in to address the issues.   

 

On the topic of lawyers, Mr. Wilson spoke with admiration of the workersô compensation 

system in the Canadian province of Saskatchewan.  There, a governmental Board runs the entire 

system (a ñfundò arrangement, as in Ohio and Washington). The head of the Board has 

commented to Mr. Wilson that he runs the whole operation (though in a ribald moment, this 

official used the term ñshiterooò to define the program over which he had such dominion).  

Reportedly, no interloping attorneys at all are involved in the Saskatchewan program.  

   

 Mr. Wilson posited, notably, that in American systems, where private insurance 

underwrites the entire operation, things are different: ñIn a for-profit system, attorneys [actually] 

keep everyone honest.ò   

 

He also remarked that ñworkersô compensation is a risk averse system,ò leading to much 

delay in many areas ï often including benefit delivery.  ñNothing,ò he posited, ñmoves quickly in 
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comp.ò  He suggested that those of us involved in the system are ñpart of the churn.ò  This 

system is problematic: with bureaucracy and the churn of other system participants delaying 

decision-making, items like the all-important prompt delivery of medical care can be greatly 

prejudiced. 

 

Mr. Wilson seemed frustrated that, despite the ongoing dialogue ï which had its genesis 

in criticism of retractive reform ï 2017 had opened with the states of Iowa and Kentucky 

proposing more of the same.  For example, he noted that in Iowa, a bill is pending that would 

have that state join others in requiring a ñpredominant contributing factorò type of standard to be 

instituted, in order to limit aggravation injuries. This Iowa proposal struck him as a depressing 

ñre-runò that seemed not responsive at all to the concerns of critics of the system. Wilson posited 

that this type of continuing retractive proposal renders workersô compensation the ñdefinition of 

insanity.ò  

 

 A frequent theme of Mr. Wilson is that workersô compensation agencies ï in their 

bureaucratic/oversight roles ï need to exercise forbearance and be less arbitrary in their 

administration of the laws.  At least one state agency apparently features a bureaucracy 

displaying little flexibility; for example, it imposes oppressive fines for technical infractions 

relating to benign reporting protocol infractions.   

 

 Mr. Wilson again endorsed the spirit of the Maine Actôs Section 222.  The law defeats the 

delay-in-treatment problem by obliging group health insurance payers to pay for treatment 

during any dispute in the compensation realm.  (In my state, Pennsylvania, this has been the rule 

by order of the Insurance Commissioner since 1991, though it has never been officially codified.)   

 

 Is the system broken?  Wilson believes not, and he submitted that 85% of claims are 

handled without dispute. It is the ñten to fifteen percentò where the system gets in trouble.  

Though not broken, Mr. Wilson reiterated his advocacy that the conceptualization of workersô 

compensation should be altered. Too much emphasis exists on ñcompensationò and not on 

another goal of the system: the workerôs recovery.  He would rename the Workersô 

Compensation Act the Workersô Recovery Act.  

 

 Mr. Wilson also expressed frustration that injured workers do not understand how the 

system works, ñand we do a bad job on thisò ï that is, proactive communication.  In light of this 

lack of injured worker sophistication, changing workersô compensation to ñrecoveryò keeps the 

ñgoal in mind.ò  

 

 To a great extent, a lesson of the three Wilson-Langham Summit meetings is that too 

many members of our privately-underwritten system dwell in ñknowledge silos.ò Wilson 

believes that greater connections among members of the field, and consequent better 

understanding among system participants, would improve the system ï okay, the industry ï 

immensely.  
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 III.  Mild Traumatic Brain Injury  

 

 Another presentation dealt with mild traumatic brain injuries. This topic is very current at 

workersô compensation seminars, particularly in my city (Pittsburgh), a kind of ground zero for 

the study of concussion injuries.  In this presentation, the speaker was the Chicago 

neuropsychologist Dr. Robert Heilbronner.  The doctor noted at the outset (perhaps surprising to 

some of us!) that the field of neuropsychology is actually not recognized formally by state 

licensure agencies, except in the state of Louisiana.   

 

Dr. Heilbronnerôs speech was provocatively entitled, ñMild Traumatic Brain Injury, Post-

Concussion Syndrome and Insufficient Effort/Malingering.ò  The presentation set forth the thesis 

of one of his articles, ñNeuropsychological Assessment of Effort, Response, Etc.ò  It is published 

at volume 23, pages 1093-1129, of The Clinical Neuropsychologist.  

 

Dr. Heilbronner is a treating neuropsychologist, but he also undertakes independent 

psychological examinations (IPEôs).  He had strong feelings about the IPE and the procedures 

surrounding the same.  Indeed, much of the doctorôs presentation vindicated the title of his 

session: talking about how he addressed, and reacted to, IPE claimants who undertake 

insufficient effort during the exam or are outright ñmalingering.ò  Of course, he immediately 

noted that he is cautious about using the ñMò word.  He declared, ñneuropsychologist have been 

sued for saying a personal injury claimant is a malingerer.ò   

 

On a miscellaneous note, it is interesting to this writer that the defense, in Pittsburgh, 

rarely utilizes neuropsychologists for the concussion IME process.  Usually, the IME in a 

concussion case is a conventionally-trained neurologist.  

 

 In any event, the doctorôs comments were familiar to the veteran. For his part, he does 

not want claimant attorneys at the neuropsychological exams that he undertakes ï nor will he 

abide video or audio recordings of the IPE.  He insisted that test results can be affected by these 

intrusions.  If he has been employed as the IPE doctor, and the lawyers and/or the court insists 

that the claimantôs lawyer can be present, he will withdraw from the case.  It is notable that he 

has authored an article addressing the issue of layperson attendance at such exams.  The doctor 

referred to such individuals as ñthird party observers.ò  I believe that the doctorôs commentary 

can be found at the following paid-content link: 

http://link.springer.com/referenceworkentry/10.1007%2F978-0-387-79948-3_1031 

 

 The doctor repeated the familiar wisdom that the vast majority of mild TBI victims 

recover. On this point, he warned against treating physicians catastrophizing head injuries by 

declaring to workers, ñyou will never work again.ò  

 

 Nevertheless, it is true that 10% of concussion victims do not enjoy resolution of their 

conditions.  He referred to these individuals as the ñmiserable minority.ò  Usually such patients 

are legitimate: it is just that other conditions ï preexisting or subsequent ï have now intervened 

and are the true cause of impairment and disability.  Another part of this 10% population, 

however, are indeed complaining of persistent concussion symptoms because of secondary gain 

considerations.  

http://link.springer.com/referenceworkentry/10.1007%2F978-0-387-79948-3_1031
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 The doctor admonished us that workers can have both concussion and the psychological 

condition of post-traumatic stress disorder.  He used the example of the many soldiers of the 

Middle Eastern Wars who have returned with precisely these two conditions.  

 

 Addressing the occupational hazard of concussions among football players, Dr. 

Heilbronner strongly implied that Chronic Traumatic Encephalopathy (CTE), is over-diagnosed 

and had become exaggerated.  He rejects the supposition that the condition is empirically proven 

to be endemic to football players.  There are simply not that many football players in the first 

place, he argued, that have the condition so that an epidemic may be declared. 

 

Surely another implication of his cynicism, however, is that single-episode concussion 

victims are in a whole different category from football players ï with their frequent collisions 

and other head traumas.  

  

 IV.  A First-hand Account of the Florida Castellanos Case  

 

 Another panel discussed the dramatic Florida case of Castellanos v. Next Door Co., 192 

So.3d 431 (Fl. 2016).  There, the Florida Supreme Court struck down as unconstitutional a 

statute which had in general limited attorneyôs fees, via a ñsliding scale,ò and restricted judges 

(JCCôs) from considering any enhanced fee given the circumstances of individual cases.  

Lawyers could not charge above the scale regardless of the complexity and extent of the 

litigation.*     

 

 The discussion was particularly interesting because the prevailing attorney, Mr. Mark 

Toudy, was on the panel.  Mr. Toudy described the litigation in meticulous detail.  That review 

was invaluable, because the Castellanos opinion is cursory on the facts and does not even state 

how the claimant became injured. Mr. Toudy, however, explained that the injury occurred when 

Castellanos was assaulted by a coworker in a dispute over a tool.  The claim at first was for 

medical only; yet, the employer vigorously contested the claim in court.  

 

Ironically, only $800.00 in medical bills were at stake, and the JCC, in awarding the 

claim and finding compensability, awarded a fee that, when divided by the claimantôs hourly 

time, computed to compensation in the amount of $1.53 per hour.  

 

 The First District Court of Appeal certified the case to the Florida Supreme Court as one 

worthy of consideration. The high court accepted the appeal, but it rephrased the issue; the court 

conceptualized the question as whether the in-effect ñunrebuttable presumptionò of 

reasonableness, as calculated by the sliding scale, violated the U.S. and Florida constitutions.  Of 

                                                           
* See FLA. STAT. Ä 440.34. Specifically, the act provided that ñ[a]ny attorneyôs fee approved by a judge of 

compensation claims for benefits secured on behalf of a claimant must equal to 20 percent of the first $5,000 of the 

amount of the benefits secured, 15 percent of the next $5,000 of the amount of the benefits secured, 10 percent of 

the remaining amount of the benefits secured to be provided during the first 10 years after the date the claim is filed, 

and 5 percent of the benefits secured after 10 years.ò  For a complete summary, see David B. Torrey, Lawrence D. 

McIntyre, Kyle D. Black & Justin D. Beck, Recent Developments in Workersô Compensation and Employersô 

Liability Law (Survey Issue), 52 ABA  TORT TRIAL &  INSURANCE PRACTICE LAW JOURNAL 709 (2017). 
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course, perhaps the re-wording was prescient: ñirrebuttable presumptionsò are usually disfavored 

in the law.  

 

 The Castellanos dispute, Mr. Touby asserted, was the classic case which features ñgood 

factsò to take on appeal.  He also submitted that the fee limitation issue was one essential to 

appeal.  In Mr. Toudyôs words, ñwe would lose all the good lawyers in Florida were we to allow 

this [that is, the current fee limitation statute] to be the law.ò  

 

 Mr. Toudy went on to explain that the Supreme Court, answering its own question, struck 

down the sliding scale, and lack of any collateral consideration, as violative of the claimantôs due 

process rights. Receiving workersô compensation is, indeed, a right; and a reform which removes 

representation in a complex system to vindicate such a right constitutes a due process violation.  

Mr. Toudy explained that the high courtôs declaration was that the law was ñfacially 

unconstitutional.ò  

 

 The attorneyôs fees discussion continued.  Just a week or so before Castellanos was 

decided, the 1st DCA issued a ruling in Miles v. City of Edgewater, 190 So.3d 171 (Fla. 2016).  

That case dealt with a different, but related, issue. The Florida reform noted above provided that 

it was not only forbidden, but a matter of criminal infraction, for an attorney to receive any fee 

over the sliding scale schedule. Thus, although not a terribly common practice, lawyers could not 

take retainers.  The restriction made it difficult for such things as non-litigative consultation 

sessions to be billed. The Miles case was ultimately to hold that the law was unconstitutional in 

this respect because it violated the right to freedom of speech.  Currently, as a result, attorneys 

can charge fees as they please, constrained only by the familiar disciplinary rule addressing 

reasonableness.  

 

 Now, a conundrum exists.  Because the sliding scale has been abolished, and freedom of 

fee contract exists, some lawyers are actually assessing a 25% fee.  Indeed, according to the 

panelists, this significant fee has quickly become standard in a washout (lump sum compromise 

settlement).  Florida judges vary in their rulings with regard to whether or not to approve a 25% 

fee; some apparently refuse to do so. (Since the seminar, legislative proposals on fees post-

Castellanos have been advanced in the Florida legislature.) 

 

 V.  A Top-Seven List of Further Points of Intrigue 

 

 Here are some further points I found intriguing and/or new from other panels at the 

conference:   

 

1.  Professor Emily Spieler of Northeastern University Law School posited that in this era of 

retractive reform, and outright reaction, it is often not unions that represent the interests of 

injured workers but, instead, low-wage groups. These enterprises, like those active in the 

restaurant work and housekeeping fields, have a concern about work injuries and how they are 

compensated.  In a 2016 New Mexico case, the attorney challenging that stateôs agencyôs 

restriction on injured worker attorneyôs fees came not from the traditional labor movement, but 

from a social justice orientation.  (As to the case, see Rodriguez v. Brand West Dairy, 378 P.3d 
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13 (N.M. 2016)).   

  

2.  One speaker suspected that under the Trump administration, Republicans will (just like the 

prior regime) want to keep the Social Security Disability Insurance (SSDI) program from going 

broke. As part of that goal, Congressional and White House actors alike may be hostile to 

systems like workersô compensation.  This is so as they suspect that players in the workersô 

compensation system are deliberately seeking to shift costs away from workersô compensation 

and onto SSDI.  

 

3.  A member of one panel complained about a vacuum in leadership in workersô compensation 

to adequately address critiques of the purported atrophy of state systems. One of his panel 

members, however, rejected this analysis.  He posited that when either Congress and state 

legislatures look at workersô compensation issues, employer groups and other business interests 

step up to the plate and educate lawmakers.  

 

4.  Another speaker ï echoing virtually everybody else in the national workersô compensation 

community ï posited that, with the advent of electronic medical and hospital records, the 

ñquality of [such] records has gotten poorer and poorer.ò  (This writer agrees; they can often be 

incoherent to the layperson.)   

 

5.  The chair of the conference, attorney Jane Stone of Texas, stated that her state was applying 

the AMA Causation Guides (the EBM-inspired text), as part of their law. A panel discussion 

which followed suggested that many individuals are not aware of that book.  (In my state, 

Pennsylvania, the courts, though not adopting the Causation Guides as authority, have 

referenced it in opinions addressing our firefighter causation presumption.)   

 

6.  One claimantsô lawyer posited that in her state, many employers use, on their posted lists, 

ñbig boxò orthopedic groups. The speaker took for granted that these physicians will be more 

likely than others to return workers to work as soon as possible; in her view, they are in effect 

leveraged by their employer/carrier contract partners to ñcut them [that is, injured workers] 

looseò from disability in order to receive repeat business.  While this may or may not be true, in 

her state, the treating/listed doctorôs decision to have the worker ñmove onò causes him or her to 

solicit: a ñclaimant-friendly IME.ò  (In Pennsylvania this practice is rare.)   

 

7.  In a discussion about the role of insurance brokers, one prominent attorney in the audience 

opined that such players can be hard to deal with in the context of litigated cases.  Brokers, 

notably, may have significant influence in states where an employer (as opposed to just the 

carrier) must agree to compromise settlements.  Mr. Brian Francis, an insurance executive who 

attended the conference, explained, in any event, that ñbrokers are óinô at the front end of the 

system, and they really donôt understand what happens at the back end of the claim é when the 

money goes out the door.ò  

 

VI.  Conclusion  

 

A tired axiom of workersô compensation lawyer talk in my jurisdiction is that what 

happens in other states is irrelevant. This dictum, however, constitutes egregious error.  It is both 
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educational and enriching for lawyers and judges to be aware of what is unfolding in other 

jurisdictions. As for defense lawyers, in particular, many insurance professionals can sniff out, at 

300 feet, the attorney who possesses only superficial systemic knowledge.  Of course, that 

hazard must be avoided.  Attending seminars like ABA Phoenix 2017 will both take the lawyer 

to a warm and sunny venue and deliver to him or her the knowledge that will make for a well-

rounded and sophisticated professional.   

 

BOOK NOTE 

 

A WORK INJURY AND ITS TREATMENT IN PHILIP ROTHôS LETTING GO 

 

LETTING GO  

by Philip Roth  

Library of America. 1962, 2005.  659 pp.   

 

In the 1970ôs, when liberalizing reforms brought, often for the first 

time, injured worker freedom of choice of physician, that development was 

seen as a significant victory.  No longer would the worker be stuck with the 

ñcompany doctor,ò that is, the plant physician, whose credentials were not 

always the best and who, perhaps more importantly, was inherently conflicted.  

With freedom of choice, a working class individual could receive the same 

type of medical services as did his middle-class neighbors a few blocks over.  

 

As the sociologist Elaine Draper noted in her book, The Company Doctor: Risk, 

Responsibility, and Corporate Professionalism (Russell Sage Foundation 2003), these doubts 

about the quality of the company doctor (the ñnegative reputationò they often enjoyed), were 

longstanding. Draper also pointed out that the subject of the company doctor had been treated in 

literature and in film. 

 

She doesnôt mention, however, Philip Rothôs first novel, Letting Go, published in 1962. 

In that book (as I recently learned), the company doctor received what is surely its most negative 

depiction in literature.   

 

Rothôs long novel depicts the travails of the early adulthood of three highly dysfunctional 

Jewish young people (a married couple, Paul and Libby; and Gabe, a former infantry officer), in 

the years immediately after World War II.  Among the many summits and valleys of their road 

towards stability is the supremely unstable Libbyôs unplanned pregnancy. This development 

forces the pair to drop out of graduate school and sentences Paul to a place on the assembly line 

of a Detroit Chevrolet Plant. There, distracted by his ruminations from his tasks of bolting car 

trunks, he suffers a serious gash to his wrist and is dispatched to the plant infirmary.  There, the 

physician, Dr. Esposito, stitches the wound.  

 

And gives Paul the name of an abortionist.  

 

This theretofore non-considered option launches the couple into a tumult of emotion and 

decision-making.  The preliminary trip to the office of the abortionist (Dr. Smith, a D.O. ï a type 
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of physician that also gets bad play) is horrifying (the doctor is a cold corporate executive type 

and his nurse anesthetist is obese and smells bad).  The fee, meanwhile, is $450 and will deplete 

their savings. Worse, an officious neighbor discovers their plan and threatens to report them to 

the police.  In the end, Paul and Libby decide, ill -advisedly, to go through with the procedure.  

The rest of the book portrays the already unstable Libby suffering the consequences of the 

mistake.  

 

But in the short term, there is Paulôs follow-up visit to the company doctor: ñHad 

everything worked out?  Wife all right?  Satisfied?  Fine.  He did not mean to pry.  Only one had 

to check on Smitty.  He fed the osteopath patients ï almost one a month ï but still it was wise to 

keep an eye on the fellow.  Every once in a while Doctor Tom seemed to forget about slipping 

Dr. Esposito his few bucks.  You know what I mean?  Not an entirely professional group, 

osteopaths.  And howôs the wrist?ò  

 

A contemporary review can be found at 

http://www.nytimes.com/books/97/04/20/reviews/roth-letting.html.  See also 

https://www.loa.org/books/231-novels-and-stories-1959-1962. 

 

RECENT ARTICLES OF INTEREST 

 

1. ñTop Subrogation Mistakes,ò 

https://www.workerscompensation.com/news_read.php?id=26290&type=7. (May 25, 2017). 

 

A staple of risk management advice that lawyers have long 

given claims adjusters is that they should be serious about, and 

attentive to, the potential for subrogation on claims.  That advice was 

provided recently at a conference by the top experts in this particular 

niche of the field, including the subrogation guru Gary Wickert, Esq., 

of Michigan.   

 

A top 10 summary of the panelôs comments has now appeared on the Safety National 

website, as reproduced on workerscompensation.com.  (Iôve reworded their admonitions!) 

 

1. Donôt delay in engaging skilled subrogation counsel.  The adjuster who is being 

ignored by claimant or his counsel regarding a third party action, or potential for one, 

should not delay until the 11th hour to take action on a possible subrogation action.  The 

risks of delay are that evidence may be hard to collect and the tort action statute of 

limitations may expire.  

 

2. Scrutinize the accident/injury circumstances to discern whether a third-party action, 

and the potential for subrogation, are present.  If necessary, recruit counsel to assist.  

ñAttorneys,ò the authors declare, ñhave recovered sizable amounts in third party claims in 

cases which initially appeared to [feature] no third party.ò  

 

3. The subrogation investigation must be immediate and meticulous.  The days right after 

the casualty, the authors insist, ñare the key to potential recovery.ò  

http://www.nytimes.com/books/97/04/20/reviews/roth-letting.html
https://www.loa.org/books/231-novels-and-stories-1959-1962
https://www.workerscompensation.com/news_read.php?id=26290&type=7
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4. Avoid Discount ñVendors.ò  Subrogation lawyers who promote themselves by 

advertising a small fee should be avoided.  ñLow rate vendors,ò the authors state, ñfocus on 

speedò and may hence not be as thorough as they should.  

 

5. If plaintiffôs counsel is protecting the carrierôs interest, vigilance is still merited.  The 

authors recommend the carrier have its own counsel, at least in serious cases (This writerôs 

inference.)   After all, no lawyer serves two masters!  If plaintiffsô counsel does take on 

this role, a contract should exist, ñspelling out the expectations é.ò         

 

6. Beware the subrogation waivers you may have agreed to.  Insureds sometimes ask that 

the carrier waive its right to subrogation and, when the carrier agrees, it demands a 

premium enhancement.  If the carrier has allowed a waiver in a case, so be it, but the 

authors point out glumly that such waivers do, indeed, ñeliminate your opportunity for 

recovery.ò  However, they also note that grave care should be undertaken when such 

waivers are given.  The language must not be so broad that it allows the insured to be 

impleaded. When that happens, exposure could follow for the carrier under Part 2 of the 

policy (Employers Liability). 

 

7. Any required notice rules must be promptly satisfied.  As far as the authors are 

concerned, all potential third-parties should be placed on any required notice of potential 

suit.  Also, for state or municipal liability to accrue, many laws require that notice be 

provided.  These notice limits may be shorter than the actual statute of limitations.  Also, 

ñstates often have required language for the notice letters and if you do not follow this 

precisely your potential recovery could be barred.ò  

 

8. Consider the potential situs of the third-party action.  Laws of the various states differ 

with regard to the cognizability of subrogation claims.  As Mr. Wickert has observed 

elsewhere recently, for example, some states do not allow subrogation until the injured 

worker/plaintiff has been ñmade whole.ò   

 

9. Donôt rush into a subrogation waiver in the C&R just to pare reserves.  The authors 

assert, ñCarriers are too quick to waive liens as they see it as an easy opportunity to take 

down a reserve.ò  The lien has value, and responsible adjustment calls for close case 

evaluation.  They counsel, ñDonôt give up all or part of it for nothing.ò     

 

10. Hire the right expert.  If the carrier is to be in charge of the subrogation suit, the 

correct expert must be retained.  In this context, of course, the right expert is the physician 

(typically) who will, indeed, be prepared to testify in civil court. 
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2.  Jeffrey Austin White, Insurance On-Demand: Are You Ready for 

Disruption?, IAIABC Perspectives, p.8 (March 2017).    

 

 In this note, the tech analyst Jeffrey White introduces readers to 

coming innovations in the insurance industry for which, he says, 

members of the workersô compensation community should prepare.  

These innovations in insurance placement, claims adjustment, and payments are made possible 

by computer technology and, more immediately, by advances in artificial intelligence.  

 

 The innovations are the subject of an exploratory program known as the Blockchain 

Insurance Industry Initiative, or B3i, organized by insurance giants including Allianz and Zurich.  

Their goal, White states, is to ñexplore the potential of distributed ledger technologies to better 

serve clients through faster, more convenient and secure services.ò   

 

 So, what is ñblockchain technologyò?  A reliable source explains that a ñblockchainò is a 

ñdistributed database that is used to maintain a continuously growing list of records, called 

blocks.ò  A ñdistributed ledger,ò similarly, is ña consensus of replicated, shared, and 

synchronized digital data geographically spread across multiple sites, countries, or institutions.ò 

 

How would insurance utilize such technology?  White explains that these technological 

advances constitute ña new way to store documents, financial transactions, and businesses 

workflows without the need for central authority or intermediary.  In the world of insurance, it is 

being considered to facilitate payments, collect premium, process claims, store policies, and 

execute contracts.  It allows for the automation of business processes typically managed by a 

company but without the overhead of employees and paperwork.ò   

 

Of course, Bitcoin is the classic blockchain technology product with which most are 

familiar.  See https://en.wikipedia.org/wiki/Blockchain (this note also briefly referencing 

insurance).   

 

E-technology, the author details, has in fact fostered the development of at least four 

innovative insurance models.  These are (1) ñUsage Based,ò such as ñPay How You Driveò; (2) 

ñBought-by-Many,ò whereby insurance agents ñscour the webò looking for individuals with 

similar lifestyles, and offer them corresponding insurance; (3) Peer-to-Peer, a modern form of 

mutual insurance; and (4), the most futuristic, Decentralized Autonomous Organizations (DAO) 

ï a form of peer-to-peer insurance, but which eliminates any central insurance company and is 

entirely managed, anonymously, over a ñblockchain implementation.ò       

 

Whiteôs major theme is that these concepts are not receptive to insurance regulation.  

This is particularly true for the Bitcoin-style DAO.  In fact, the DAO is ñanonymous by designò 

and hence ñit would be extremely difficult for the government to limit or impose sanctions 

because it is anonymous é and technically difficult to shut down.ò   

 

It is in part for this reason ï the problem of regulation ï that White states, in his 

conclusion, that these insurance innovations will be delayed in their introduction to the workersô 

compensation market.  Technological issues abound; carriers and vendors ñwould need to be 

https://en.wikipedia.org/wiki/Blockchain
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open to sharing dataò; a sophisticated ñstandalone platform does not yet exist for a true peer-to-

peer network in the insurance fieldò; and the ñlimited amount of cooperation, slow adoption of 

technology, long tail nature of the claims, and the huge amount of regulation in the industry will 

continue to temper true innovation in the workersô compensation industry.ò  

 

White says donôt look for these innovations in our field for another three years but, with 

this parade of obstacles, one senses that, for better or for worse, the wait will be much longer.        

  

See also Kevin Aang & Ali Safavi, Blockchain is empowering the future of insurance, 

TECH CRUNCH (AOL, Inc., October 29 2016), available at   

https://techcrunch.com/2016/10/29/blockchain-is-empowering-the-future-of-insurance/. 

 

3.  Bruce C. Wood, What Are the Public Policy Implications for Alternative or Non-

Mandatory Work Injury Compensation Arrangements?, IAIABC Perspectives, p.24 (March 

2017).  

 

In this new article, the American Insurance Association official Bruce Wood (now retired 

but working as a consultant), takes his turn in critiquing both opt-out and the non-subscription 

plans which have become popular in Texas.  Mr. Wood succinctly sets forth the familiar, 

persuasive arguments that opt-out defeats the workersô compensation goals of (1) affording most 

workers (within a particular state, in any event), with equivalent injury recoveries; (2) promoting 

safety via experience rating; and (3) affording due process through independent adjudication via 

state agencies and courts, as opposed to internal employer panels.  See Bruce C. Wood, What are 

the Public Policy Implications for Alternative of Non-Mandatory Work Injury Compensation 

Arrangements?, IAIABC  PERSPECTIVES, p.24 (March 2017).  

  

A prominent aspect of his criticism is the dubious ñfree marketò claim of opt-out 

promoters.  ñWhat is the social cost,ò he queries, ñof a system of work injury compensation that 

effectively rewards employers for refusing to assume the costs of protecting its workers, 

including survivors, from the financial travails of work injury or death, by permitting them a cost 

advantage over the competitor subscribers to the workersô compensation system.  Is this a 

defensible result of the free market?ò  Workersô compensation, he reminds us, ñis not merely a 

product, with its merit judged by cost alone. It is a system of social insurance governing 

relationships between and among employers, employees and political institutions é.ò   

 

An important part of Woodôs commentary focuses on the safety-promotion purpose of the 

law.  He explains that classification and experience rating means that ñsafe employers do not 

subsidize injury costs generated by less safe employersé. For employers opting out or not 

subscribing, there is no experience rating system.  Furthermore, if substantial numbers of 

employers do not participate, workersô compensation will lose actuarial credibility for those 

employers remaining under ité. [A]lso, by not participating, employers with óbadô claims 

experience can ódumpô their bad experience and avoid the financial consequences of a more 

hazardous workplace.ò 

 

https://techcrunch.com/2016/10/29/blockchain-is-empowering-the-future-of-insurance/
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4. Peter Rousmaniere, When Injured Workers Donôt Claim, 47 IAIABC  JOURNAL  65 (2011), 

available at 

https://iecdp.files.wordpress.com/2011/08/journal_fall2010_complete_publication11.pdf. 

 

 With the important 2016 title, The Myth of the Litigious Society: Why We Donôt Sue 

(Chicago 2016), Professor David Engel published a book on the widespread phenomenon of non-

claiming in the sphere of personal injury.  (I reviewed that book in the December 2016 edition 

(#128) of this newsletter.)  As it turns out, empirical studies show that the common wisdom is 

incorrect: most Americans do not sue at the drop of a hat.  Indeed, the contrary is true: many 

individuals, even with serious injuries, do not pursue the responsible tortfeasor.  

 

 The thesis of the Engel book was foreshadowed, for purposes of our field, in 2011.  In 

that year, the journalist Peter Rousmaniere published his essay, When Injured Workers Donôt 

Claim, in the IAIABC Journal.   

 

 Rousmaniereôs article is a review, evaluation, and analysis of the literature on the issue.  

He finds that literature to be compelling and, while he states that the precise level of non-

claiming is impossible to discern, he believes that this pattern of behavior is common and calls 

into question the integrity and perhaps even the reason for being of the system.  The lack of 

claiming when it comes to occupational diseases is particularly troublesome.  The author 

publicized at least two studies that have since been the topic of discussion within the community.  

One study showed that many workers who suffer amputations have their medical expenses 

sponsored by group health insurance, and another showed that many roofers who sustain nail-

gun injuries, never receive care. Little ambiguity as to causation usually surrounds these types of 

injuries, but many, nonetheless, do not seem ever to be the subject of a comp claim.  

 

 The issue of non-claiming has always been present in the Pennsylvania workersô 

compensation system.  As a lawyer, I encountered many instances of volunteer firefighters 

failing to prosecute even obvious trauma cases.  They failed to do so largely because of 

ignorance of the law, the availability of collateral insurance, and a desire to not rock the boat.  In 

addition, many such workers would obsequiously roll over as soon as the insurance denial was 

issued, regardless of whether the denial was legally cognizable.   

 

As a defense lawyer I would also, in general, strategize on occasion with adjusters in 

ambiguous factual and legal situations to deny the claim and place in the injured workerôs court 

the decision on whether to seek legal counsel and pursue the claim.  Presumably, this practice, 

which is in fact universal, eliminates many claims from ever being pressed beyond the reporting 

stage.   

 

As a judge, meanwhile, I see many cases where the claimant was going to walk away 

from an obvious injury cases (like from trauma, or poisoning) and ñeatò the time lost, but then is 

leveraged to pursue claim petition litigation because of medical bills.  Many a compensation 

claim would never have been pressed were it not for the remorseless demands of providers (the 

E.R., the MRI vendor, the PT folk), that their often-considerable bills be satisfied.  

  

https://iecdp.files.wordpress.com/2011/08/journal_fall2010_complete_publication11.pdf
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Finally, both as a lawyer and a judge I have always been impressed that some workers 

walk away from injuries sustained in fault situations, like horseplay, unable to conceive that they 

are entitled to insurance benefits when they have culpability in the injury.  Indeed, on occasion I 

see ñfighting,ò ñhorseplay,ò ñemployee did not follow procedureò as the grounds ï all non-

cognizable ï for a denial.  I am seeing these denials, of course, because the worker then lawyered 

up and pursued the issue.  Yet, I sense that for every tenacious litigant there is another poor devil 

of a workman who acquiesced in the denial and decided not to press his claim further. 

 

 Rousmaniere, for his part, identifies a number of major reasons that he believes injured 

workers do not claim.  He notes that in academic literature these factors are referred to as 

ñfilters.ò  In any event, they include: 

 

1. The sophisticated workerôs belief that collateral benefits, like group health, sick 

leave, and long term disability, will be superior to workersô compensation. 

 

2. Peer influence at the worksite not to claim, due to pressure to meet a 

management-imposed incentive program, or due to good old-fashioned 

ñbravado.ò 

 

3. Fear of retaliation by management. 

 

4. Worry about being driven into ñan exhausting and potentially contentious 

process, as workersô compensation is often and with some justification 

portrayed.ò 

 

5. Ignorance surrounding the availability of benefits. 

 

6. Late manifestation of injury or disease, which makes it impractical to press a 

claim. 

 

 Rousmaniere recommends that state agencies be proactive in studying the issue of non-

claiming, and he voices frustration that no interest has been shown by such state officials.  That 

frustration may have to endure: the business interests that have a voice in the overall regulatory 

process hardly desire workersô compensation agencies to be promoting claims.  In any event, 

Rousmaniereôs observations and advocacy are essential to those who desire the system to work.   

 

5.  Margaret H. Teichmann, The Burden of the Bargain: Revisiting the Predicament of 

Meshing Workersô Compensation and Tort Law in Light of Widespread Acceptance of 

Aligning Liability with Fault , 3 BELMONT LAW REVIEW  259 (2016).  

 

 The intersection of an injured employeeôs workersô compensation and third-party tort 

rights ï how that interface works, and how the equities are best balanced ï has long been the 

subject of academic and practical study.  Under the Pennsylvania practice, most lawyers know 

the essential rules by heart.  In this regard, the injured worker, as is the case universally, can sue 

a third party alleged to have been culpable in causing the work accident.  The third party, 

however, cannot implead the employer, even if alleged to have been negligent. Heckendorn v. 
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Consolidated Rail Corp., 465 A.2d 609 (Pa. 1983).  That same allegedly-negligent employer, 

however, is fully subrogated to the employeeôs recovery.   

 

 In this new article, the author conducts a comprehensive, nationwide survey of the issue.  

She identifies the various approaches that have been undertaken over the decades by various 

states and critiques their strengths and shortcomings. She focuses, particularly, on what she 

perceives to be unfair results when the employer (as in Pennsylvania), cannot be joined and fault 

is hence not appropriately apportioned to it in the third-party action.  The author concludes her 

impressive review with a bold proposal of her own ï which she says claims balances the equities.  

 

 

ARTICLE & DOCTRINE REVIEW  

 

CLEARED FOR TAKEOFF:  

THE EXPANSION OF AIRPORT -OWNER LIABILITY  

TO VENDOR EMPLOYEES  

 

by Justin D. Beck, J.D.  

Law Clerk, Thomas, Thomas & Hafer   

                                           Pittsburgh, PA  

 

Varyn G. Jorgensen & Hunter G. Jeffers, Damned if You Do, Damned if you Donôt: The 

Expansion of Tort Liability to Airport Owners and Operators Who Regulate Airline and Vendor 

Operations, 81 JOURNAL OF AIR LAW &  COMMERCE 631 (2016). 

 

I.  Introduction 

 

A recent article, published in the Journal of Air Law and Commerce, explores and 

critiques a trend, said to be growing, wherein employees of airport vendor subcontractors seek 

both workersô compensation from their immediate employer and tort remedies against airport 

owners and operators, theorizing that the latter are third parties. 

 

 This situation has significant implications.  In this regard, often, in the agreement 

between the subcontractor vendor and airport, an indemnity clause results in the subcontractor 

bearing ultimate responsibility for both the workersô compensation benefits and any resulting tort 

damages.  

 

The authors of the article argue that this cumulative liability has led to an erosion of 

workersô compensation policy goals. In the context of accidents occurring in the course of 

employment, the traditional insurance model (workersô compensation) has, of course, restricted 

employer liability to lost wages and the cost of medical care. Now, with the growing trend of 

indemnity clauses, employers are experiencing the increased costs of tort damages arising out of 

the same events.  
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II.  Background  

 

Airports represent a unique challenge in workplace injury liability.  In this regard, federal 

regulations require airport owners and operators to restrict access to their facilities, ensure that 

proper protocols are followed in the maintenance of machinery, and require that workers follow 

specific guidelines in their carrying out of certain tasks. Under classic analyses of tort duty, this 

extensive control of both the facilities and workers creates a duty of care where one might not 

otherwise exist.  

 

At the heart of this analysis lies an oft-litigated issue: whether an individual is an 

employee or an independent contractor.  In the airport owner-operator/subcontractor vendor 

context, the precise issue explored by the authors is whether the so-called ñretained controlò 

possessed by airports (see below) creates a duty of care to the employees of its subcontractors, 

such that tort liability may accrue in the event of a workplace injury.  

 

The common law contains limitations on the independent contractorôs (and its 

employeesô, as well) ability to sue the ñoverall employer.ò  As a general rule, an ñoverall 

employerò who hires an independent contractor is not liable for harm caused by an ñact or 

omission of the contractor.ò  Still, common law trends have revealed an erosion of the 

independent contractor doctrine, thereby expanding third-party liability for workplace injuries.  It 

is that erosion that occupies the authorsô critique.   

 

III.  The Retained Control Doctrine 

 

In particular, the most commonly invoked theory has proven to be the ñretained control 

exception.ò Under this doctrine, ñOne who entrusts work to an independent contractor, but who 

retains the control of any part of the work, is subject to liability for physical harm to others for 

whose safety the employer owes a duty to exercise reasonable care é.ò1 As a matter of policy, 

this exception seeks to place liability on the party who is ultimately at fault: the entity controlling 

the safety of the work or jobsite. As the authors succinctly posit, ñAfter all, it is the delegation of 

control to the independent contractor that absolves landowners and general contractors in the 

first place. If, instead of delegating control, the landowner or the general contractor continues to 

exercise control, then liability may attach.ò  

 

The retained control exception was created to address common issues in the construction 

industry, placing responsibility on general contractors for ñoverall project safetyò when multiple 

independent contractors are involved on a jobsite. One court has previously opined that, as part 

of their regular business, general contractors ñassure that reasonable steps within [their] 

supervisory and coordinating authority are taken to guard against readily observable, avoidable 

dangers in common work areas [that] create a high degree of risk é.ò  

 

 Remarking on this retained control exception, the California Supreme Court has required 

an additional finding that the negligent exercise of the control must have affirmatively 

                                                           
1 RESTATEMENT (SECOND) OF TORTS § 414. 
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contributed to the cause of injury. In Hooker v. Department of Transportation,2 the court stated 

that ña hirer of an independent contractor is not liable to an employee of the contractor merely 

because the hirer retained control over safety conditions at a worksite, but é a hirer is liable to 

an employee of a contractor insofar as a hirerôs exercise of retained control affirmatively 

contributed to the employeeôs injuries.ò 

 

Notably, some courts have declined to extend the exception beyond the confines of the 

construction industry. In Paquette v. Motor Auction Group,3 the Michigan Court of Appeals 

declined to extend this concept to a vehicle auction house. There, the plaintiff suffered injuries 

when an independent contractor-auctioneer closed a commercial garage door on him. As part of 

plaintiffôs negligence theory, he attempted to hold Motor Auction Group liable for the 

independent contractor-auctioneer, arguing that defendant retained control over the training and 

supervision of the auctioneer. The Court of Appeals rejected this argument. Specifically, the 

court stated that, ñThere is no support in the case law for plaintiffôs argument that the retained 

control doctrine applies outside the context of construction sites, particularly given its goal of 

ensuring safe working conditions.ò  

 

The authors go on to explain that, in certain jurisdictions, this retained control exception 

has resulted in expanded liability for airport owners and operators. Traditionally, airports owed a 

duty to those traveling through or working at the airport under theories of premises liability. 

However, since the late twentieth century, numerous cases have demonstrated the retained 

control exceptionôs effects on these same entities.  

 

Exemplary of an airport case where liability potentially could have ensued was Harmon 

v. United States.4  There, the plaintiff, an employee of a fueling contractor, sought tort damages 

against the airport after he was ñhit by a blast of air from a jet engine while preparing to refuel an 

aircraft.ò As it pertained to the retained control, the U.S. military set the procedures for aircraft 

refueling while U.S. Navy personnel supervised. Specifically, the Navy personnel were 

ñresponsible for signaling to the air crew to shut down the enginesò prior to the fuel truck 

entering the area for fueling. The court denied the United Statesô motion for summary judgment, 

noting that ñthe United States cannot dispute that it had the requisite degree of control for this 

section to apply [] since the entire air station, and the refueling operations in particular, were 

under the supervision of Navy personnel.ò  

 

City of Houston v. Ranjel,5 meanwhile, is reflective of an airport case where the plaintiff 

unsuccessfully sought to utilize the retained control doctrine.  There, Houston (the airport) 

engaged Johnson Controls, a third-party operator, to operate the airportôs Automated People 

Mover (APM) system. In the course of expanding that system, two employees were severely 

                                                           
2 Hooker v. Depôt of Transp., 38 P.3d 1081 (Cal. 2002).  

 
3 Paquette v. Motor Auction Grp., 2007 Mich. App. LEXIS 898 (Mich. Ct. App. 2007). 

 
4 Harmon v. United States, 8 F. Supp. 2d 757 (N.D. Ill. 1998).  

 
5 City of Houston v. Ranjel, 407 S.W.3d 880 (Tex. App.--Houston [14th Dist.] 2013, no pet.). 
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injured (one fatally) when they were struck by a newly operational line. The plaintiffs alleged 

that Houston, acting as airport owner, negligently failed ñto establish and/or communicate safety 

requirements regarding the é systemò and failed to ñimplement adequate safeguards to prevent 

incidents from occurring é.ò  

 

Reversing the trial courtôs denial of Houstonôs plea to jurisdiction, based on 

governmental immunity, the court of appeals found that Houston ñdid not operate or control the 

operation of the APM system é.ò Further, there was no waiver of governmental immunity under 

the Texas Tort Claims Act. The court found that, although Houston could permit reductions in 

the number of trains operated, and shut down the system altogether at its choosing, Houston ñhad 

no ability to directly affect the daily operationò of the system. Instead, Johnson Controls had 

authority to enact and implement their own on-site policies and procedures without interference 

from the airport. On the day of the accident, no Houston employees were regularly working in 

the area of the injury, and Houston ñhad no ability or contractual authority to control directly the 

operation or use of the APM trains.ò The Texas Court of Appeals noted that ña ópossibilityô of 

control is not evidence of a right to control.ò 

 

A 1991 airport case, McNamara v. Massachusetts Port Authority,6 reveals another 

example of a plaintiffôs failed attempt to invoke the doctrine.  There, the Massachusetts Port 

Authority (Massport), an airport owner, hired an independent contractor (Suburban) to provide 

bus service for its employees between the airport and designated parking areas. The plaintiff was 

injured when one of the busôs steering mechanisms malfunctioned. The Massachusetts Appeals 

Court affirmed summary judgment for Massport, noting that plaintiff ñfailed to show that 

Massport owed her any duty giving rise to tort liability.ò Looking to the language of the contract 

between Massport and Suburban, the court found that Massport had not retained the necessary 

control over Suburbanôs bus maintenance and repair work.  

 

IV.  Airports and Retained Control: The Most Recent Cases 

 

In contrast to the previous two cases, in 2013, the Washington State Supreme Court 

expanded the retained control exception to situations wherein licensees were injured on airport 

premises. In Afoa v. Port of Seattle,7 the plaintiff was injured after losing control of his tug and 

crashing into a large piece of equipment. The plaintiff was an employee of a vendor licensed by 

the airport to provide ground services to lessee airlines. Significantly, this meant that the vendor 

was not an independent contractor of the port but, rather, of a number of airline lessees of the 

Port.  

 

Despite this attenuated connection between the licensee and Port, the court considered the 

precise nature of the relationship as irrelevant. The court opined that the degree of control that 

the Port exercised over the area where the plaintiff was injured, and the equipment utilized, was 

the appropriate focus of such an analysis. The Portôs lease agreement with the airlines granted 

the ñairlines use of the Airfield Area ósubject at all times to the exclusive control and 

                                                           
6 McNamara v. Massachusetts Port Authority, 573 N.E.2d 510 (Mass. App. Ct. 1991). 

 
7 Afoa v. Port of Seattle, 296 P.3d 800 (Wash. 2013). 
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management by the Port.ôò Further, the license agreement ñrequire[d the vendor] to abide by all 

[of the] Port rules and regulations and allow[] the Port to inspect [the vendorôs] work.ò Indeed, at 

oral argument, the Port conceded that the purpose of these rules was, in fact, to control the 

tarmac. Viewing all of the evidence in a light most favorable to the plaintiff, the court found that 

a reasonable jury could conclude that the Port had sufficiently pervasive control over the vendor 

and employee to create a duty to maintain a safe workplace.  

 

The California Supreme Court had occasion to address this same situation in Seabright v. 

US Airways.8  There, US Airways, under a permit with San Francisco International Airport, was 

responsible for the maintenance of a baggage conveyor, owned by the airport but operated by US 

Airways. The conveyor lacked safeguards required by Cal-OSHA regulations. Plaintiff, an 

employee of a US Airways subcontractor, was injured due to these safety violations and sued US 

Airways, alleging a breach of duty owed to him under Cal-OSHA regulations. 

 

 The court found that ñby hiring an independent contractor, the hirer implicitly delegates 

to the contractor any tort law duty it owes to the contractorôs employees to ensure the safety of 

the specific workplace that is the subject of the contract.ò In the specific case at hand, the court 

opined that, when ñUS Airways hired independent contractor Aubry to maintain and repair the 

conveyor, US Airways presumptively delegated to Aubry any tort law duty of care the airline 

had under Cal-OSHA and its regulations to ensure workplace safety for the benefit of Aubryôs 

employees. The delegation é included a duty to identify the absence of the safety guards 

required by Cal-OSHA regulations and to take reasonable steps to address the hazard.ò 

 

In so finding, the California Supreme Court reversed the Court of Appeal, granting 

summary judgment for US Airways.   

 

 In comparing the Washington and California outcomes, the authors note that ñ[w]hile the 

Washington Supreme Court concluded that the Port was in the best, if not exclusive, position to 

ensure worker safety at the airport, California put more stake in the validity of its workersô 

compensation system é.ò  

 

V.  The Authorsô Critique 

 

 Having reviewed all these cases, past and current, the authors then turn to the heart of the 

matter: federal aviation regulations impose extensive and strict regulations on airport owners, 

creating retained control where it might otherwise not be intended. This includes limited access 

to runways, taxiways, and other security-sensitive areas of the airport. In addition, the FAA 

requires airports to establish, implement, and train all persons regarding movement and operation 

in these areas. Therefore, airport owners are legally obligated to control many aspects of the 

worksite. These aspects of control reflect the airportôs federal regulatory obligations, yet some 

courts (such as in the Washington case, Afoa) do not acknowledge this control as different from 

an independent contractor-employment relationship. In reality, the airports have no choice but to 

exercise this control.  

 

                                                           
8 Seabright Ins. Co. v. US Airways, Inc., 258 P.3d 737 (Cal. 2011). 
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 In pointed language, the authors deliver the missing link: ñThe contractual choice to 

delegate or not delegate responsibility for worksite safety, a fundamental premise running 

through cases evaluating the independent contractor doctrine, is wholly absent from the 

relationship between a federally certified é airport operator and vendors permitted to work on 

the airfield.ò  

 

 Because far less control is required to find liability under the retained control exception 

than is required to establish an employment relationship, the authors posit that it is crucial for 

courts to analyze the nature of federally-mandated control in the context of the independent-

contractor doctrine.  

 

 Meanwhile, given the widespread use of indemnity provisions between airport owners 

and vendors, a finding of retained control ï and thereby tort liability ï continues to eliminate the 

cost-control purposes of workersô compensation immunity.  

 

 The authors caution that, in the absence of either legislation or further development of 

common law protections to land owners, ñairport owners must continue to ensure that the 

indemnification provisions in their lease agreements and vendor licenses are enforceable and 

protected by sufficient levels of insurance coverage.ò In a number of states, notably, 

indemnification provisions are not enforceable against an employer for claims arising out of an 

employeeôs injuries unless the employer specifically waives its immunity under that stateôs 

workersô compensation statute.  

 

 The authors conclude by noting that, if the rationale of the Afoa court takes hold in other 

states, and the prevailing practice of protection-through-indemnification becomes too expensive, 

federal legislation may be required. If courts continue to find that airports are liable to vendorsô 

employees through retained-control exceptions, merely by their enforcing federal regulations, 

liability insurance premiums for indemnifying vendors and lessees will ñundoubtedly increase.ò 

Federal regulation, the authors posit, could preempt the application of retained-control 

exceptions and prevent courts from holding airports liable to these employees based on FAA 

regulatory requirements. To be sure, airports would still be held liable for their own employeesô 

negligence under theories of premises liability. Regulations, however, would, as the authors 

conclude, ñinoculate airport owners from liability for the failings of licensed vendor and lessee 

operators on the airfield.ò  

 

VI.  Applicability of Pennsylvania Law 

 

 A. Analogy to the Borrowing Employer Test 

 

 In Pennsylvania, no direct precedent exists addressing the issue of airport-owner liability 

in such circumstances. However, much can be gleaned by examining the well-developed doctrine 

of borrowing employers.9 In this regard, the critical analysis in our state is the extent of control 

an alleged employer has over the worker. Importantly, in cases where an entity is considered a 

borrowing employer, immunity to tort liability would attach under the protections of the 

exclusive remedy.  

                                                           
9 Editorôs Note: Room may also exist in this overall analysis for consideration of statutory employer principles.  
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 Commonwealth Court had occasion to comment on the interplay of federal regulations 

and the borrowed-employee analysis in Red Line Ex. Co., Inc. v. WCAB (Price).10 There, the 

claimant had accepted a position with Princeton as a truck driver. In turn, claimant operated a 

vehicle owned by Princeton, but leased to Red Line for particular jobs. At the time of injury, the 

claimant was on her fourth route for Red Line. In reversing an award against Red Line as a 

borrowing employer, Commonwealth Court observed that:  

 

 [T]he only action Red Line took with regards to Claimant was to have her take a 

driverôs examination, provide her with a medical certificate, and tell her where to 

pick up a load and where to deliver it. These first two actions were merely Red 

Line's attempt to have Claimant conform to the laws and regulations governing 

the industry. Princeton [likewise] provided in the Lease that the driver would 

obey all laws, and the lessee requirement that she obey the laws does not rise to 

the level of control needed to create an employer-employee relationship. 

 

 This same reasoning was later given muscle in Universal Am-Can, Ltd. v. WCAB 

(Minteer).11 There, claimant Minteer was an owner-operator of a tractor trailer unit. Pursuant to 

an operating agreement, Minteerôs tractor-trailer was under lease to Universal Am-Can. After 

falling from the truck, Minteer suffered injuries to his right arm, left wrist, and left leg. Minteer 

filed a claim petition against Universal Am-Can, alleging total disability; Am-Can denied the 

allegations, contending that Minteer was an independent contractor.  

 

 Addressing the interplay of both regulations and the employer-employee control analysis, 

the Supreme Court of Pennsylvania stated, ñthe Commonwealth Court erred in finding that 

federal and state regulations mandate a finding of employee statusé. Rather, compliance with 

these regulations is merely a factor that may be considered in a common law analysis of 

employee status.ò  

 

The court further noted that ñ[t]he obligations imposed by law upon a motor carrier such 

as Universal Am-Can when leasing equipment from an owner-operator are not probative of the 

question of whether the carrier exercises control over the manner of the work to be performed by 

the owner-operator. The regulations reflect the control of the government, not the motor carrier.ò 

 

Turning to the traditional model of analysis, the court went on to consider Universal Am-

Canôs level of control, utilizing the factors established in Hammermill Paper Company v. Rust 

Engineering Co.12 Based on these factors, the court found that Minteer was not an employee of 

Universal Am-Can, but rather, an independent contractor.  

 

                                                           
 
10 Red Line Ex. Co., Inc. v. WCAB (Price), 588 A.2d 90 (Pa. Commw. 1991). 

 
11 Universal Am-Can, Ltd. v. WCAB (Minteer), 762 A.2d 328 (Pa. 2000).  

 
12 Hammermill Paper Company v. Rust Engineering Co., 243 A.2d 389 (Pa. 1968). 
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These leading precedents make clear that Pennsylvania courts have remained skeptical of 

the control mandated by state and federal regulation when determining whether an employer-

employee relationship exists.  

 

B.  Retained Control in Pennsylvania Common Law 

 

Pennsylvania courts have also rejected arguments that a property ownerôs control over its 

premises, for the purposes of safety and worksite access, qualifies as ñretained control.ò Rather, 

liability only attaches when the property owner asserts control over the means and methods of 

the contractorôs work. 

 

In Beil v. Telesis Construction, Inc.,13 the Pennsylvania Supreme Court stated that ña 

property owner retaining a certain degree of authority over safety issues, such as supervising and 

enforcing safety requirements, and even imposing its own safety requirements as a work site, 

does not constitute control for purposes of imposing liability.ò The court went on to add that 

ñaccess to, and use of, certain areas of the premisesò does not meet the threshold of control 

necessary for liability.14 

 

The doctrine of retained control was revisited by the Pennsylvania Supreme Court in 

2015, where the court affirmed, without opinion, a ruling by the Superior Court that an owner 

liable for a subcontractorôs injuries, ñmust go beyond a general right to order, inspect, make 

suggestions, or prescribe alterations or deviations.ò15 Instead, the control must ñrender the 

contractor not entirely free to do the work in his own way.ò  

 

Based on these decisions, it is clear that Pennsylvania courts give great weight to the 

specific characteristics and type of control exerted over the worker.  

 

It is submitted that, in cases where an airport owner imposes either regulatory, or its own, 

safety requirements ï and exerts control related to their adherence ï liability will not follow. 

Instead, liability attaches only where an airport owner exerts control over the manner in which 

work is performed, unrelated to safety considerations, and removes from the independent 

contractor their ability to complete the work according to their own skilled preferences.    
 

  

                                                           
13 Beil v. Telesis Construction, Inc., 11 A.3d 456 (Pa. 2011).  

 
14 See Lauren Moser, Beil v. Telesis and the Retained Control Exception, THE LEGAL INTELLIGENCER ï 

CONSTRUCTION LAW SUPPLEMENT (August 7, 2012), http://www.marshalldennehey.com/media/pdf-

articles/O%20251%20by%20L.%20Moser%20%288.7.12%29%20The%20Legal.pdf. (Last visited June 28, 2017).  
 
15 Nertavich v. PPL Elect. Utils., 100 A.3d 221 (Pa. Super. 2014), affôd, 124 A.3d 734 (Pa. 2015).  

http://www.marshalldennehey.com/media/pdf-articles/O%20251%20by%20L.%20Moser%20%288.7.12%29%20The%20Legal.pdf
http://www.marshalldennehey.com/media/pdf-articles/O%20251%20by%20L.%20Moser%20%288.7.12%29%20The%20Legal.pdf
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COMPLETE DIGEST OF REPORTED CASES 

 

RECENT ARRIVAL 

 

CMR Construction of Texas v. WCAB (Begly), ___ A.3d ___ (Pa. Commw. 2017) 

(uninsured employer was legitimately assessed penalties and attorneyôs fees for its 

failure to pay under WCJôs order; that it had no funds to pay was not an excuse 

not to pay under order, and that UEGF was secondarily liable did not change the 

critical analysis).    

  

[Ed. Note: This note by Judge Steven L. Minnich, Pittsburgh Office] 

Case:  Hawbaker v. WCAB (Kriner's Quality Roofing Servs. & Uninsured Employer Guar. Fund),  

Court/Docket/Date Filed/Judge: Pa. Commw. No. 224 C.D. 2016, filed Feb. 13, 2017, Leavitt, 

P.J.  

 

Type of Case: CWMA ï Roofer ï Employer Meets Burden of Proof ï Yellow Freight Rule  

 

Issues: (1) Did the WCJ err in concluding that Claimant was an independent contractor under the 

Construction Workplace Misclassification Act (2) Did the WCJ err in failing to deem Claimantôs 

employee/employer relationship with Defendant to be admitted when Defendant filed an untimely 

answer? 

 

 The claimant, Hawbaker, was injured when he fell from a roof on November 19, 2013.    

Within a month, he filed a Claim Petition against Kriner, and later a UEGF Claim Petition against 

Kriner and the UEGF.  Claimant testified before the WCJ regarding the nature of his work for 

Kriner, which specialized in residential roofing.  Claimant said that his work took some skill, and 

Kriner told Claimant where to start the job, what needed to be done, and when to take lunch and 

leave.  Claimant used both his personal tools as well as ladders and nails supplied by Kriner.  

 

 Claimant started working for Kriner in 2011, and was paid on an hourly basis.  In January of 

2012, Claimant signed an ñIndependent Contractor Agreement.ò  This contract had an indefinite 

duration, subject to written termination with 30 daysô notice. 

 

By yearôs end, claimant stopped showing up for job assignments or contacting Kriner, due 

to substance abuse problems.   However, in March of 2013, claimant wanted to start working with 

Kriner again.  Kriner made claimant obtain liability insurance (and provide proof of insurance), and 

also began paying claimant by the task rather than the hour.  Kriner assigned claimant the work, and 

he worked only for Kriner.  Kriner issued a Form 1099 to each of his subcontractors. 

 

 Kriner explained that at the job site, he and the other roofing subcontractors discussed and 

divided up the work.  The shingle packaging provided specific installation instructions.  Kriner 

inspected the quality of the work, and required subcontractors to correct any defects without 

additional compensation.   

 

On November 19, 2013, claimant was standing on the roof of a bay window when he fell, 

injuring his knee, leg, and low back. By then, claimantôs liability insurance had lapsed. 
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 The Judge concluded that claimant did not establish an employee/employer relationship at 

the time of the injury.  In so doing, the WCJ found that the work required skill, claimant brought his 

own hand tools, claimant listed on his Facebook page that he was an independent roofing contractor 

and he signed the ñIndependent Contractor Agreementò in 2012.  Claimant was required to obtain 

general liability insurance.  The Judge determined that claimant was customarily engaged as an 

independent roofing contractor because he possessed the requisite tools and equipment, he needed 

to repair his work without additional remuneration, he had to maintain general liability insurance in 

excess of $50,000.00, and he did the same or similar work with other contractors. 

 

 The WCAB affirmed, concluding that the claimant met the requirements to be considered an 

independent contractor under the Construction Workplace Misclassification Act.  In addition, 

Krinerôs late Answer did not admit an employment relationship because that is a legal question that 

cannot be admitted by virtue of a late answer.   

 

 The Commonwealth Court also affirmed.  It reviewed the Misclassification Actôs criteria for 

determining whether a worker is an employee or an independent contractor.  It noted that the 

ñIndependent Contractor Agreementò satisfied the written contract requirement, writing that a new 

contract does not need to be formed for each job, nor does it need to have a specific duration.  In 

addition, the break in job assignments did not terminate the contract.   In addition, the WCJ properly 

determined that claimant was free from the direction or control of Kriner.  Notably, Kriner did not 

direct the manner in which claimant did the work, and claimant relied on his own expertise and the 

packaging instructions on how the roof was to be laid; and the subcontractors discussed which parts 

of the jobs they would perform.   

 

 Finally, claimant argued that the evidence did not support the finding that he was engaged in 

an independently established trade, arguing that he did not have his own roofing business and was 

not paid by the homeowner.  The court, however, thought otherwise.  The fact that claimant used 

some of Krinerôs tools did not negate the fact that Claimant brought necessary tools to the jobs.  

Claimant was also responsible for his own mistakes, and performed similar services for two other 

roofing contractors.  In addition, both claimantôs insurance application and his Facebook page 

denoted claimant as the owner of his business.  

 

 Finally, the Commonwealth Court agreed that the untimely answer did not admit an 

employment relationship, as this pivotal threshold matter is a question of law to be decided by a 

tribunal. 

 

Case: Toigo Orchards, LLC v. WCAB (Gaffney) 

Court/Docket/Date Filed/Judge: Pa. Commw. No. 722 C.D. 2016, filed March 13, 2017, Cohn-

Jubelirer, J. 

 

Type of Case:  Average Weekly Wage ï Apple Picking ï Allegation of Seasonal Employment   

   

Issue or Issues: (1) Did the WCJ commit error in determining that claimant, who helped during 

apple picking season, was a seasonal employee?  (2) What was claimantôs proper average weekly 

wage in his unique situation? (3) Was claimant, who had been collecting Social Security Retirement 
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(SSR) for six years before his return to work, and planned to go back on SSR after his short period 

of work, entitled to a healing period?  

 

 The claimant, Gaffney, was a gentleman in his late 60ôs.  He had retired in his early 60ôs and 

had begun collecting SSR.  He had moved away to Florida. However, claimant accepted a job to 

drive a tractor up in Pennsylvania during the apple-picking season. 

 

 Roughly five weeks into his work, claimant suffered a severe eye injury when a tree limb 

knocked his glasses off and scratched his eye. He treated for two weeks and then returned to 

Florida. He did not work again. He did indeed start receiving SSR again after his return back to 

Florida. 

 

 In an early voluntary adjustment of the case, the employer issued an NTCP based on 

seasonal employment. Ultimately, the employer issued a Medical-Only NCP, and claimant initiated 

a claim petition. 

  

 Gaffneyôs job title, as it turned out, was laborer.  He earned $9.00 an hour, but worked 

inconsistently ï given factors like the weather. The apple harvest season itself was from September 

to November. As noted above, he was injured five weeks into the work.  

 

 The WCJ considered claimant to be a seasonal employee, and awarded a specific loss claim 

of 275 weeks based on that determination. Apparently, the award was paid in a lump sum. The 

judge denied any healing period. 

 

 On claimantôs appeal, he was successful in his argument that he was not a seasonal 

employee.  Further, the Appeal Board utilized an ad hoc (this writerôs term) calculation of the 

average weekly wage by applying the case precedent Burkhart Refractory Installation v. WCAB 

(Christ), 896 A.2d 9 (Pa. Commw. 2006). The Board, following that case, divided claimantôs total 

gross earnings by the weeks worked.  

 

 Under this calculation, claimantôs average weekly wage was $351.00, with a corresponding 

TTD rate of $315.90.  This was much more than the seasonal employment average weekly wage of 

$35.10 with a corresponding benefit rate of $31.59.  

 

 The Board also awarded a healing period. Thus, ten more weeks were added to the award.  

Of course, complete loss of use of an eye is 275 weeks, which amount had been awarded by the 

WCJ.  The Board added the ten weeks and modified the award to effect an award of 285 weeks.  

 

 The Commonwealth Court affirmed in critical aspect. While employer continued to argue 

that claimant was a seasonal employee, the court rejected this argument. The job as ñextra tractor 

driver for the apple harvestò is not seasonal employment. It is the ñnature of the work rather than é  

the period during which the business operatesò which is the critical analysis. As far as the court was 

concerned, ñwe conclude that the Board did not err in concluding that claimant was engaged in 

óitinerant agricultural laborô and that his position as a temporary tractor drive for the apple harvest is 

not seasonal employment.ò  
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 The court further elaborated: ñItinerant farm laborers travel from state to state to harvest 

crops or engage in other work related theretoé, and although one season may end, laborersô work 

can still be carried on for pay throughout the year.  Here, claimant was hired as a tractor driver, 

albeit on a temporary basis, and a tractor driver can perform his work for pay throughout the year.ò 

Slip opinion at 13.  

 

 The court, as its critical precedent, cited Froehly v. T.M. Harton Co., 139 A. 727 (Pa. 1927).  

In that case, the claimant had been injured while working as a dishwasher for an amusement park 

only during the summer months. The court rejected the parkôs argument that such work was 

seasonal: ñDishwashing [is] not a seasonal occupation, even though the park was only open for a 

few months out of the year, because it could be carried out throughout the year.ò  

 

Notably, the court also cited two unpublished cases, one involving an assistant at a go-cart 

track, and the other involving a laborer installing and removing awnings. In both of these cases, the 

court had rejected employer arguments that seasonal employment was involved.  For an example of 

a worker who did have seasonal employment, the court cited the Arena League football player case, 

Ross v. WCAB (Arena Football League), 702 A.2d 1099 (Pa. Commw. 1997).  

 

 The court was also persuaded that Burkhart applied to alter the calculation. There, as in that 

case, the claimant had only worked for a few weeks and the fewer-than-13-week calculation of 

Section 309(d.2) did not ñfairly assess the claimantôs earningsò when he was actually working.  The 

court approved of the Boardôs calculation and award.   

 

 The court did agree that the healing period was not proper. Employer had rebutted the 

presumption of disability in the aftermath of the eye injury.  It had so rebutted the presumption as 

claimant fully admitted that he had immediately moved back to Florida.  See Sun Oil Company v. 

WCAB (Carroll), 811 A.2d 1131 (Pa. Commw. 2002).  

 

Editorôs Note: This case is significant as the court cites its unpublished cases as persuasive 

authority.   

 

It is also notable that the specific loss award was paid in a lump sum as opposed to week-by- 

week.  A review of the WCJ decision does not order a lump sum, so it is unclear why the employer 

paid it in this fashion.  In any event, when employer sought supersedeas from Commonwealth 

Court, the same was denied because employer, having paid the full award, could not allege 

irreparable harm.  

 

Case: Holy Redeemer Health System v. WCAB (Lux) 

Court/Docket/Date Filed/Judge: Pa. Commw. No. 768  C.D. 2016, filed June 6, 2017, Brobson, J.   

 

Type of Case: Disability ï Partial Disability ï Claimant Moved From Temporary Modified Duty to 

Permanent Modified Duty ï Earning Power Analysis 

   

Issue or Issues:  Did the WCJ and Board commit error in granting the claimantôs claim petition for 

partial disability? 

 




